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GLOBAL  ECONOMIC  SLOWDOWN:  IMPLICATIONS  FOR  TRADE  AND  GROWTH  
IN  SUB-­SAHARAN  AFRICA
Dipo  T.  BUSARI,  (UNIDEP,Dakar,  Senegal).

I.INTRODUCTION

and  credit  crunch.1    These  dimensions  were  coming  at  a  time  when  the  whole  world  admits  that  Africa,  particularly  

some  countries  like  Botswana,  Angola,  and  Sudan  achieving  annual  growth  rates  above  6  per  cent.  The  source  of  

countries  such  as  China  and  India.  

addressed  as  SSA  countries  trade  in  goods  which  are  produced  by  the  vast  majority  of  the  poor  people.  

In  sum,  all  hopes  were  high  that,  given  good  governance  and  sound  macroeconomic  reform  measures,  resumption  
of  growth  in  SSA  countries—which  seems  to  be  sustained—will  lift  many  SSA  countries  out  of  the  low-­income  

-­

of  major  primary  commodities   that  are  fuelling  growth  in  Africa.  This   implies   that  many  SSA  countries  might  

credit  crunch  could  also  translate  to  tighter  access  to  international  (trade)  credit.  Already,  many  SSA  countries  are  
-­

not  easing  fast  enough,  aid  commitments  by  advanced  economies  will  obviously  not  be  met,  thus  there  will  be  

Thus,  the  great  concern  here  is  the  fact  that  this  current  growth  crisis  may  have  far-­reaching  development  implica-­

is  real  is  the  fact  that  SSA  countries  are  now  more  integrated  than  before  with  the  global  economy  through  trade,  

    1
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crisis  has  grave  implications  for  development.

However,  with  appropriate  counter-­cyclical  policy  measures  it  may  be  possible  for  SSA  countries  to  ameliorate  

originate  from  Africa  but  SSA  countries  seem  to  have  borne  a  disproportionate  amount  of  the  impact.

As  things  are  now,  it  is  like  if  there  is  no  full  recovery  in  the  advanced  economies,  SSA  countries  will  also  not  
recover  fully.    The  resumption  of  growth  in  SSA  countries  seems  to  be  conditional  on  the  speed  of  recovery  in  
the  advanced  economies.  Should  this  be  so?  Are  SSA  countries  responding  appropriately  to  the  crisis  and  in  their  
own  best  interest?  How  best  can  macroeconomic  policy  measures  be  put  in  place  to  shield  the  highly  vulnerable  

-­
gency/short-­run  policy  response  as  well  as  desirable  regulatory  proposals  and  long-­term  responses  which  should  
be  designed  and  implemented  to  ameliorate  the  impact  of  the  crises  and  possibly  insulate  the  sub-­continent  from  
future  crises.

-­

far  in  dealing  with  the  crises  and  review  the  effectiveness  or  otherwise  of  such  policy  measures.  Section  5  proposes  
some  important  long-­term  policy  measures  that  can  be  implemented  by  SSA  countries  in  order  to  reduce  the  impact  
of  the  crises,  while  section  6  concludes  the  paper.

II.  EXPECTED  CHANNELS  OF  TRANSMISSION  OF  THE  FINANCIAL  CRISIS  AND  RECESSION

of  the  crisis  can  affect  any  given  economy.  However,  the  validity  and  severity  of  these  channels  will  depend  on  
-­

The  primary  focus  of  this  paper  will  be  on  issues  of  trade  and  growth  implications  of  the  various  dimensions  of  the  
crisis,  while  recognising  the  impact  on  other  factors.  

crisis  but  rather  the  collapse  in  global  commodity  trade  arising  from  the  economic  slowdown  (recession)  in  the  

However,  the  economic  slowdown  in  the  real  sector  of  the  advanced  economies  is  what  is  likely  to  impact  imme-­

of  these  commodities.  As  aggregate  demand  shrinks  in  advanced  economies  the  prices  of  traditional  commodity  
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recession  will  have  on  a  typical  SSA  country.    In  broad  terms,  Schema  1  demonstrates  that  there  are  four  major  

          

II.1  Commodity  Prices-­induced  Effects

revenue  leading  to  a  fall  in  public  investment  in  infrastructure,  reduced  spending  support  on  critical  sectors  such  as  
agriculture,  reduced  spending  on  social  services,  and  so  on.  The  fall  in  international  prices  of  primary  commodities  

-­
rencies  of  the  various  SSA  countries.  In  general,  countries  might  be  tempted  to  impose  trade  restrictions  in  order  

as  technology  transfer  and  the  use  of  better  management  styles  may  be  unrealised.            

II.2  Non-­Commodity  Price-­induced  Effects

Apart   from  the  fact   that   the  crisis  can   lead   to  a  fall   in   international  prices  of  primary  commodities  which  will  
then  impact  on  the  economies  of  these  countries,  there  are  some  effects  that  are  non-­price-­induced.  They  are  as  a  

among  other  things,  on  the  health  of  the  economies  of  the  parent  companies’  countries.  Another  impact  which  is  
not  price-­induced  is  the  issue  of  remittances.  Due  to  the  recession  in  advanced  economies,  employment  will  fall  
which  implies  that  remittances  by  Africans  living  in  the  advanced  economies  will  reduce.  Lower  remittances  imply  
lower  household  income,  lower  income  implies  lower  consumption  and  savings  which  will  negatively  impact  on  
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Schema  1:  Possible  Channels  of  the  Impact  of  Global  Crisis  on  SSA  Countries

Financial  Crisis/Credit  Crunch  (advanced  economies)

Economic  Slowdown  (real  sector,  advanced  economies)

Fall  in  domestic  aggregate  demand  (advanced  economies)

Fall  in  commodity  prices  (SSA  countries)

                    

                            Domestic/International  Financial  Markets       Foreign  Aid

Reduced  revenue,  lower  
public  domestic  invest-­
ment/infrastructure,  
reduced  support  for  critical  
sectors  like  agriculture,  
reduced  social  spending,  

dwindling  revenue,  falling  
general  government  spend-­
ing,  risk  of  debt

-­
sure  (currency  volatility),  
limited  trade  credit,  resort  
to  protectionism  and  barri-­
ers,  lower  ability  to  import  
capital  goods,  decline  in  
foreign  reserves.  

Loss  of  investors’  

slower  rate  
of  transfer  of  
technological  
&  management  
techniques,  
slower  rate  of  
capital  market  
development.  

Unmet  aid  commitment,  

falling  government  revenue.  

Lower  productivity,  
poor  growth,  recession,  
lower  farm  income,  
unemployment,  increased  
inequality,  increased  
poverty,  etc.

Lower  household  
income,  
consumption,  
savings,  aggregate  
demand,  and  

Closing  access  to  market-­based  

increasing  international  liquidity  
squeeze  (corporate    or  sovereign),  

risks,  rising  domestic  interest  rates  
and  cost  of  borrowing,  reduced  
bank  lending,  reduced  trade  of  
local  debt,  declining  stock  indices  

-­
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-­
-­

-­

global  crisis  started.          

III.  ACTUAL  AND  PREDICTED  TRADE  AND  GROWTH  IMPLICATIONS  FOR  SSA  
COUNTRIES

III.1  Financial/Credit  Shock
-­

than  in  the  advanced  economies,  the  sub-­continent  is  by  no  means  immune.  Studies  such  as  Macias  and  Massa  

market,  poor  growth  prospects,  increased  risk  aversion,  and  reduced  investors’  appetite  for  risk.    

per  cent  for  SSA  countries.  It  becomes  easy  to  see  that,  coupled  with  the  end  of  commodity  boom,  SSA  countries’  

-­
lion,  while  Uganda  has  abandoned  plans  to  issue  Eurobond  to  fund  infrastructure  projects  (Macias  and  Massa,  
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points  to  the  fact  that  “some  countries  had  already  seen  the  signs  of  a  drop  in  foreign  claims  from  the  third  quarter  

-­
ing  for  less  and  less  risky  assets  to  invest  in;;  the  cost  of  borrowing  through  bond  issues  for  poor  countries  has  in-­
creased.  The  reason  being  that  the  interest  rates  charged  to  the  US  government  when  it  borrows  money  through  the  
issuance  of  bonds—which  is  regarded  as  the  least  risky  of  all  loans—and  the  rate  charged  to  developing  countries  
when  they  try  to  borrow  by  issuing  their  own  sovereign  bonds—which  is  regarded  as  more  risky—has  increased  

that  bear  least  responsibility  for  the  crisis,  while  reducing  borrowing  costs  in  those  countries  that  were  actually  

-­

-­
-­

  Table  1:  Stock  index  change  in  2008  in  selected  SSA  countries  (%)
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-­

-­
glomerate  by  Xstrata  has  been  abandoned  due  to  the  economic  crisis  and  fall  in  commodity  prices.  Furthermore,  it  
is  reported  that  in  the  Democratic  Republic  of  Congo  (DRC),  most  of  the  foreign  mining  companies  have  scaled  

“due  to  the  decline  in  global  demand,  copper  production  in  the  Democratic  Republic  of  Congo  (DRC)  declined  

an  Iron-­ore  project  in  Liberia.  Currently,  Malawi  is  on  the  verge  of  missing  out  on  a  gigantic  uranium  project.  IDS  

-­

2    A  major  reason  adduced  

major  attraction  for  FDI  in  Africa,  and  particularly  SSA  countries.  Thus,  it  is  generally  agreed  that  the  prospects  
for  FDI  in  Africa  are  intimately  tied  to  the  revival  of  global  markets.  

Heavily  Indebted  Poor  Countries  (HIPC)  initiative  and  the  Multilateral  Debt  Relieved  Initiative  (MDRI)  also  pro-­

III.2  Commodity  Prices/Trade  Shock
This  shock  comes  directly  from  the  recession  in  the  advanced  economies.  It  has  led  to  lower  aggregate  demand  

some  years  prior   to   the  crisis  due  to  strong  growth  in  countries  such  as  China  and  India.  In  fact,   the  observed  

  2
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-­

-­

3        It  is  

is  through  both  price  and  quantity.  Furthermore,  projections  suggest  that  Nigeria  may  witness  a  34  per  cent  decline  

neighbourhood  of  US$8.2  billion—representing  4  per  cent  of  government  revenue—compared  to  US$6.8  billion  

spending  on  social  support  and  other  growth-­inducing  sectors.    

growth  in  trade  in  services,  particularly  tourism.  The  share  of  services  in  the  total   trade  of  countries  like  Cape  

-­

there  are  rapid  recoveries  in  the  advanced  economies.  Thus,  for  countries  with  high  contribution  of  tourism  to  for-­

    3 5
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Thus,  the  implications  of  the  commodity  prices/trade  shock  will  largely  be  on  the  international  current  account,  the  

-­

gains  of  the  immediate  pre-­crisis  era.    

III.3  Growth  Implications  of  the  Shocks  for  SSA  Countries

with  attendant  implications  for  other  variable  that  are  directly  and  indirectly  related  with  economic  performance—
employment,  poverty,  inequality,  and  so  on.  

First,   the  source  of  growth  of  SSA  countries   in   the  recent  pre-­crisis  years  have  been  largely  due  to  favourable  

performance  of  SSA  countries  will  continue  to  depend  on  the  pace  of  recovery  in  other  parts  of  the  globe.  Though  

being  treated  with  caution.    

4    Also,  the  IMF  in  
its  May  edition  of  African  Economic  Outlook  (AEO)  predicts  that  the  sub-­Sahara  African  economy  will  grow  by  

in  Africa  will  fall  to  2.4  per  cent  compared  to  3.3  per  cent  for  the  net  oil  importers.5    Already  there  are  indications  
-­

commodity-­dependent  it  is,  the  more  it  will  suffer  the  effects  of  the  crises.      

-­

weeks  of  import  cover.  Thus,  the  capacity  to  import  capital  and  intermediate  goods  for  further  production  will  be  
jeopardised—further  constraining  economic  growth.    
An  encouraging  issue  is  the  fact  that  all  projections  indicate  that  Africa  will  still  grow  during  the  crisis  but  at  a  

    4
    5
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and  Nigeria.  This  group  of  countries  will  be  heavily  impacted  upon.  There  are  countries  with  strong  economic  

Cameroon.  These  countries  are  likely  to  show  more  resilience  to  the  crisis.  There  are  countries  with  weak  eco-­

while  public  investment  will  decline  by  about  7  per  cent.6    The  implications  for  poverty  reduction  and  attaining  the  

IV.  POLICY  RESPONSES  SO  FAR
Prior  to  the  global  crisis,  many  SSA  countries  were  already  implementing  far-­reaching  reform  measures  to  usher  in  

-­
form  measures  helped  in  mitigating  the  impact  of  the  crisis  on  SSA  countries.  Thus,  the  impact  could  be  described  

IV.1  Revised  Budgeting

to  budgeted  government  spending  in  the  face  of  dwindling  government  revenue.  Many  development  projects  have  
-­

IV.2  Expansionary  Monetary  Policy

to  stimulate  aggregated  demand.  This  has  come  largely  in  form  of  direct  increase  in  money  supply.  This  is  aimed  
at  boosting  government  revenue  through  seignorage  and  stimulating  aggregate  demand.  The  impact  of  this  policy  

things  are  happening  at  the  same  time.

IV.3  Banking  and  Equities  Market  Regulations
Many  SSA  countries  have  introduced  new  regulations  in  the  banking  system  to  protect  the  sector  and  avoid  bank  
collapse.  Countries  that  have  large  and  internationally  integrated  banking  sectors  like  South  Africa  and  Nigeria  
have  had  to   introduce  stringent  regulations  to  protect   the  system  from  contagion  and  systemic  risks.  However,  
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Many  countries  have  also  undertaken  direct  interventions  in  some  key  sectors  such  as  agriculture  by  providing  as-­

form  of  support  or  the  other  so  as  to  mitigate  the  impact  of  the  global  crisis  and  prevent  compounded  domestic  
crisis.  

IV.5  Foreign  Exchange  Controls

across  the  continent,  some  countries  had  to  resort  to  its  use.  A  major  problem  observers  and  analysts  are  worried  

-­

IV.6  Countercyclical  Fiscal  Stimulus  Packages

stimulus  package.  However,  how  effective  they  are  has  not  yet  been  fully  analysed.  Some  of  the  funds  have  come  
7  However,  analysts  are  

of  the  opinion  that  the  effectiveness  of  the  stimulus  will  depend  on  factors  like  the  source  of  the  funds,  on  what  

countries  and  the  size  of  the  stimulus  injected,  it  is  apparent  that  the  stimulus  will  make  little  or  no  impact.  The  

among  the  countries  that  have  provided  some  sizeable  stimulus  packages.    

IV.7  Short-­term  Borrowing  from  Breton  Woods  Institutions  
8  The  IMF  has  

tap  IMF  money  immediately,  but  only  when  they  need  it.  Also,  the  IMF  has  doubled  the  limits  of  its  lending  for  its  
poorer  borrowers,  giving  countries  access  to  larger  amounts  of  funding.  

IV.8  Economic  Monitoring  Units

the  trend  in  the  global  economic  system  and  evaluate  how  such  activities  are  transmitting  to  the  domestic  economy  
and  what  policy  responses  are  appropriate.  The  units  are  to  provide  advice  to  the  relevant  authorities  on  how  best  
to  design  and  implement  policies  to  mitigate  the  impact  of  the  global  crisis  on  the  economy  and  the  citizens.
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V.  BEYOND  THE  CRISIS:  WHICH  WAY  FORWARD  AFRICA?

V.1  Immediate  pre-­Crisis  Conditions

this  is  the  fact  that,  prior  to  the  crisis,  many  SSA  countries  had  started  putting  in  place  sound  macroeconomic  en-­
vironment  and  other  reform  measures  that  made  economic  fundamentals  stronger  than  before.  Many  governments  
have  succeeded  in  putting  in  place  measures  that  help  to  nurture  the  private  sector  and  enhance  business  climate  

unfriendly  countries  have  become  very  attractive  to  investors  and  also  become  more  competitive.  Here  lessons  
are  learnt  about  the  importance  of  reform  measures  that  promote  private  entrepreneurship,  sound  macroeconomic  
management  and  stability,  growth  and  development  in  general.        

countries  were  still  heavily  indebted  to  various  bilateral  and  multilateral  foreign  lending  institutions.  Thus,  cur-­

It  should  also  be  mentioned  that  SSA  countries  had  become  more  politically  stable  prior  to  the  crisis.  Though  there  
are  still  patches  of  fragile  political  regimes,  in  general  the  political  landscape  of  the  continent  has  become  more  
conducive  to  growth  and  development.  This  contributed  to  cushioning  the  continent  against  the  effect  of  the  crisis.  
Again,  lessons  are  learnt  on  the  need  for  good  governance  and  a  stable  polity  that  ensures  that  a  development-­
oriented  state  is  created  and  entrenched.

Furthermore,  the  immediate  pre-­crisis  era  witnessed  a  more  globally  integrated  Africa  in  terms  of  direction  of  trade  
than  in  previous  periods.  Africa  has  become  less  dependent  on  traditional  OECD  markets  as  trade  with  China,  

the  effect  of  the  crisis  on  African  countries.  This  does  not  discount  the  importance  of  OECD  markets,  but  suggests  
-­

                
V.2  Lessons  and  Issues  for  Consideration

-­

any  meaningful  stimulus  package  into  the  medium  term.  The  crisis  severely  impacted  on  SSA  countries  because  
of  the  structure  of  their  economies—aid  dependency,  primary  commodity  dependency,  and  so  on.  Also,  suggesting  
increase  in  foreign  aid  to  SSA  countries  at  this  time  will  be  like  looking  for  ice  in  the  Sahara.  Furthermore,  in  as  

SSA  countries  to  gain  trade  access  to  the  advanced  countries  since  some  of  them  are  already  introducing  measures  
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to  keep  out  foreign  trade.  Ultimately,  what  Africa  needs  is  an  endogenously  driven  rapid  structural  transforma-­
tion  of  its  various  economies  from  rudimentary  primary  commodity-­dependent  economies  to  sustainable  wealth-­
creating  knowledge-­driven  economies.  Short-­run  policy  responses,  though  required  as  urgent  interventions,  will  
not  achieve  long-­term  objectives  of  moving  the  majority  of  the  citizens  out  of  poverty  and  ignorance.  Thus,  any  

issues  would  require  urgent  consideration  by  SSA  countries.    

V.2.I  Level  of  Integration  into  the  Global  Financial  System:  China  vs.  South  Africa  Scenario

South  Africa  equity  market  and  banking  system  are  largely  dominated  by  foreign  buyers.  China  is  largely  hit  by  

looks  resilient  enough  to  survive  more  or  less  intact.  However,  South  Africa,  more  integrated  into  precisely  those  

accounted  for  by  dramatic  drops  in  bank  lending  and  the  value  of  equities—is  predicted  to  be  more  than  15  per  

So  what  lessons  can  African  countries  draw  from  this  and  what  are  the  appropriate  policy  implications?  
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       neoliberal  policy,  particularly  in  relation  to  the  international  capital  account.  The  rate  and  speed  at    

         development.    

have  gradually  dried  up  and  SSA  countries  are  yet  to  record  any  meaningful  success  in  terms  of  achieving  the  

mobilisation  for  development.  There   is  evidence  in   the   literature   that  suggest   that  domestic  capital   is   the  most  

       course,  how  resources  are  deployed  and  used  are  also  important.  Corruption,  waste,  and  
       mismanagement  must  be  curtailed.

         implementation,  and  so  on.  Others  should  not  be  allowed  to  speak  on  behalf  of  Africans.  African    
       development  must  be  home-­grown,  based  on  domestic  investment  and  consumption.

-­

will  reduce  vulnerability  to  demand  volatility  coming  from  advanced  economies.  Domestic  market  development  
and  regional  integration  are  important  if  SSA  countries  are  to  shield  themselves  from  global  economic  slowdown.  

The  basic  lessons  here  are  that  SSA  countries  need  to  reduce  their  dependency,  not  only  on  primary  commodity  

and  cooperation.          
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V.2.4  Structural  Reforms,  Political  Stability  and  Governance
It  is  important  that  SSA  countries  implement  several  structural  reforms  if  domestic  resources  are  to  be  effectively  

-­

-­

intra-­African  trade,  and  so  on.  Structural  reforms  that  ensure  investment  in  infrastructure  are  crucial  to  sustaining  

It  is  important  that  SSA  countries  continue  to  ensure  that  there  is  political  stability  so  as  not  to  discourage  private  
investment.  The  relative  stability  within  the  continent  should  be  sustained  and  consolidated.  SSA  countries  will  
also  have  to  improve  on  governance.  All  these  will  provide  the  required  conducive  environment  to  capital  mobili-­
sation  for  development.  African  countries  have  now  realised  more  than  ever  that  there  is  need  for  development  
to  be  home-­grown.  They  have  to  take  ownership  of  their  development  strategies  and  tools.  Thus  the  necessary  

bad  governance  are  not  conducive  to  home-­grown  development.  

Again,  an  important  lesson  to  be  learnt  here  is  the  limitation  of  the  market  and  the  need  for  the  state  to  be  more  
involved  in  the  development  process.  The  state  should  partner  all  relevant  stakeholders,  like  the  private  sector,  
civil  society,  and  so  on,  in  the  development  process.  The  global  crisis  reveals  that  there  are  still  important  roles  
to  be  played  by  the  state,  alongside  the  market,  in  the  development  process.  The  current  global  situation  suggests  

-­
sis—which  is  due  to  market  failure—is  now  being  solved  by  the  various  states  affected.  African  states  must  wake  

should  not  be  left  to  the  market  alone.

V.2.5  Having  a  Meaningful  Voice  in  the  post-­Crisis  Global  Financial  System

adequately  take  care  of  the  interest  of  SSA  countries.  This  must  not  be  allowed  to  be  so.  The  impact  of  the  crisis  
on  SSA  countries  implies  that  Africa  deserves  a  better  stake  in  the  global  economy.  There  should  be  increased  

-­
equate  representation  in  whatever  post-­crisis  global  arrangements  that  are  being  fashioned  out,  or  else  the  airplane  
will  take  off  as  usual  without  some  passengers  on  board.        

-­
-­

will  affect  a  large  percentage  of  the  active  labour  force.  The  consequences  can  be  grave  in  terms  of  unemployment,  
-­

quire  intervening  in  this  and  similar  vital  sectors.  Price/income  support  measures  may  be  required  despite  falling  
government  revenue.  If  this  is  not  done,  resources  may  move  to  other  (speculative)  sectors  and  when  the  global  
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system  is  not  badly  hit  by  the  crisis,  it  is  important  that  governments  continue  to  support  the  system  and  ensure  that  

VI.  CONCLUDING  REMARKS
It  is  rather  unfortunate  that  a  continent  that  did  not  contribute  to  the  making  of  this  crisis  is  this  badly  hit.  However,  

rather  than  economic  stabilisation.  What  is  required  now  is  complete  shift  in  development  strategy.  Reliance  on  

can  be  created  in  the  continent.  The  potentials  are  there,  and  all  it  takes  is  focused  and  visionary  leadership  that  can  
install  a  development-­oriented  state.  Despite  the  fact  that  most  of  the  advanced  economies  are  shrinking,  China,  In-­
dia,  and  Brazil  have  growing  economies.  This  is  largely  due  to  the  fact  that  development  is  domestically  cultivated  
and  the  populations  are  economically  empowered  to  create  adequate  domestic  demand.  SSA  countries  must  start  

-­
nate  that,  as  it  is,  the  way  out  for  SSA  countries  depends  on  the  pace  of  recovery  by  the  advanced  economies.  There  
is  need  for  rapid  structural  transformation  of  the  economies  of  SSA  countries.  They  are  just  too  weak,  fragile,  and  

imperative  that  SSA  countries  become  more  sincere  in  this  respect.  The  sub-­continent  is  far  from  achieving  the  

to  rise  and  government  social  spending  is  heavily  threatened.  The  gains  from  the  HIPC  and  MDRI  programmes  are  
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GLOBAL  WARMING  AND  LIVESTOCK  FARMING  IN  CAMEROON:  IMPACTS  
AND  IMPLICATIONS  FOR  POVERTY  REDUCTION

By  Aloysius  Mom  Njong  (University  of  Dschang,  Cameroon)

1.  BACKGROUND
The  potential  of  livestock  to  reduce  poverty  is  enormous.  In  Cameroon,  livestock  are  important  livelihood  means  
for  the  poor  especially  in  the  drought-­prone  areas  of  the  Adamaoua  and  Northern  regions.  It  is  said  that  that  the  
poorest  of  the  poor  who  do  not  have  livestock,  if  acquire  animals,  can  help  start  a  pathway  out  of  poverty  (HPI,  

1998).  

More  than  64  per  cent  of  the  land  in  Cameroon  is  arid  to  semi-­arid  lands  characterised  by  low  unreliable  and  poorly  

and  Northern  regions  have  the  highest  incidence  of  poverty  (about  65  per  cent)  and  very  low  access  to  basic  social  

the  last  two  decades.  This  has  been  attributed  to  a  number  of  production  and  productivity  constraints  including,  

Outbreak  of  major  animal  diseases  has  also  been  a  major  factor  affecting  productivity.  While  the  Ministry  of  Live-­
stock,  Fisheries  and  Animal  Industries  is  gearing  up  to  address  the  above  issues,  performance  and  sustainability  
of   the   livestock  sector   is  quite  vulnerable   to  climate  variations.  Climate  can  affect   livestock  both  directly  and  

to  cause  a  rise  in  animal  diseases  that  are  spread  by  insects  and  vectors  mainly  due  to  temperature  and  humid-­
ity  rises  that  favour  their  spread  and  growth.  The  potential  importance  of  livestock  farming  for  the  livelihood  of  

2.  The  Problem
There  has  recently  been  increasing  interest  in  the  economic  relationship  between  income  sources  and  the  welfare  
of  households.  Households  may  depend  quite  heavily  on  livestock  farming  activities  to  sustain  their  livelihood.  

effects  of  climate  change  on  crops  have  been  studied  frequently,  but  there  are  very  few  analyses  of  its  effects  on  

effects  of  changing  climatic  conditions  on  livestock  income.  In  a  nutshell,  the  study  seeks  to  answer  the  following  

livestock  income  affect  our  understanding  of  the  underpinnings  of  household  poverty?  What  are  the  determinants  
of  livestock  farming  income  in  Cameroon?  What  are  the  impacts  of  climate  change  on  livestock  income  and  how  
do  livestock  farmers  adapt?  These  are  the  core  research  questions  that  this  study  attempts  to  address.
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3.  Review  of  the  Literature
A  large  number  of  agricultural  studies  on  the  effect  of  climate  change  have  focused  on  crops  (see  Molua  and  

limited  literature  on  the  economic  analyses  of  climatic  effects  on  livestock.  According  to  Adams  et  al.  (1999)  
American  livestock  appear  not  to  be  vulnerable  to  climate  change  because  they  live  in  protected  environments  
(sheds,  barns  etc.)  and  have  supplemental  feed  (e.g.  hay  and  corn).  In  Africa,  by  contrast,  the  bulk  of  livestock  

that  have  analysed  the  impact  of  climate  change  on  livestock  adaptation  and  selection  of  livestock  species  in  
Africa.  In  Kenya,  some  studies  have  investigated  the  response  of  livestock  production  to  climate  change  (see  

Also,  quantitative  studies  of  the  relationship  between  livestock  farming  income  and  poverty  are  scarce.  We  could  
-­

livestock  farm  income  on  poverty,  and  also  investigate  the  effects  of  climate  variations  on  livestock  income.  The  
aim  of  this  study  is  therefore  to  close  this  knowledge  gap  by  providing  new  empirical  evidence  on  these  issues  in  
Cameroon.
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climatic conditions on livestock income. In a nutshell, the study seeks to answer the following questions:

To what degree is livestock income poverty increasing or reducing? How does including or excluding

livestock income affect our understanding of the underpinnings of household poverty? What are the

determinants of livestock farming income in Cameroon? What are the impacts of climate change on

livestock income and how do livestock farmers adapt? These are the core research questions that this

study attempts to address.

A large number of agricultural studies on the effect of climate change have focused on crops (see Molua

and Lambi; Sene et al. 2006). However, a large fraction of agricultural output is from livestock. Yet there

is still very limited literature on the economic analyses of climatic effects on livestock. According to

Adams et al. (1999) American livestock appear not to be vulnerable to climate change because they live

in protected environments (sheds, barns etc.) and have supplemental feed (e.g. hay and corn). In Africa,

by contrast, the bulk of livestock have no protective structures and they graze off the land. There is

every reason to expect that African livestock will be sensitive to climate change. Seo and Mendelsohn

(2006a; 2006b and 2008) are among the rare studies that have analysed the impact of climate change on

livestock adaptation and selection of livestock species in Africa. In Kenya, some studies have

investigated the response of livestock production to climate change (see Kabubo Mariara 2008), land

pressure and drought (Campbell, 1999; Kabubo Mariara, 2005; McCarthy and Di Gregorio, 2007).

Also, quantitative studies of the relationship between livestock farming income and poverty are scarce.

We could trace instead studies that show the importance of net revenue from extracting natural

resources and environmental services when estimating poverty and inequality measures (see Cavendish,

1999; Mahapatra et al. 2005; Lopez Feldman et al. 2007). To the best of our knowledge there has been

no effort to estimate the impacts of livestock farm income on poverty, and also investigate the effects of

climate variations on livestock income. The aim of this study is therefore to close this knowledge gap by

providing new empirical evidence on these issues in Cameroon.

4.  Methodology  

4.1  Impact  of  Livestock  Income  on  Poverty  
a) Poverty  Measures  

To investigate the impacts of livestock income on poverty, we resort to a modified Foster-Greer-Thorbecke (FGT) 
class of poverty indices. Following the notation of Foster-Greer-Thorbecke (1984), let Yd = (Y1, Y2, �…, Yn) 
represent household incomes arranged in increasing order of magnitude and let z>0 denote the poverty threshold. 
We may define the FGT (1984) poverty measure by: 

q

i
id nz

zYP
1

1);( �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�….. (1) 

where n is the total number of households, q is the number of poor households, gi = z-Ydi is the income shortfall of 
the ith poor household  and  is a weighting parameter that can be viewed as a measure of poverty aversion. The 
FGT index is attractive because it is not only decomposable and sub-group-consistent, but it also satisfies the axioms 
of transfer and monotonicity9 (see Sen (1976). Equation (1) takes the alternative values of  = 0, 1, 2 in the analysis 
we are about to carry out. 

When  = 0, the index becomes 
n
qP0 �…�…�…�…�…�…�…�…�…�…�…�…�…..�….. (2) 

9 That a reduction in the income of a poor household, , increases the poverty measure (monotonicity)  
and that a pure transfer of income away from a poor household increases the poverty measure (Darlton-Pigou 
Transfer Axiom) 
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climatic conditions on livestock income. In a nutshell, the study seeks to answer the following questions:

To what degree is livestock income poverty increasing or reducing? How does including or excluding

livestock income affect our understanding of the underpinnings of household poverty? What are the

determinants of livestock farming income in Cameroon? What are the impacts of climate change on

livestock income and how do livestock farmers adapt? These are the core research questions that this

study attempts to address.

A large number of agricultural studies on the effect of climate change have focused on crops (see Molua

and Lambi; Sene et al. 2006). However, a large fraction of agricultural output is from livestock. Yet there

is still very limited literature on the economic analyses of climatic effects on livestock. According to

Adams et al. (1999) American livestock appear not to be vulnerable to climate change because they live

in protected environments (sheds, barns etc.) and have supplemental feed (e.g. hay and corn). In Africa,

by contrast, the bulk of livestock have no protective structures and they graze off the land. There is

every reason to expect that African livestock will be sensitive to climate change. Seo and Mendelsohn

(2006a; 2006b and 2008) are among the rare studies that have analysed the impact of climate change on

livestock adaptation and selection of livestock species in Africa. In Kenya, some studies have

investigated the response of livestock production to climate change (see Kabubo Mariara 2008), land

pressure and drought (Campbell, 1999; Kabubo Mariara, 2005; McCarthy and Di Gregorio, 2007).

Also, quantitative studies of the relationship between livestock farming income and poverty are scarce.

We could trace instead studies that show the importance of net revenue from extracting natural

resources and environmental services when estimating poverty and inequality measures (see Cavendish,

1999; Mahapatra et al. 2005; Lopez Feldman et al. 2007). To the best of our knowledge there has been

no effort to estimate the impacts of livestock farm income on poverty, and also investigate the effects of

climate variations on livestock income. The aim of this study is therefore to close this knowledge gap by

providing new empirical evidence on these issues in Cameroon.

4.  Methodology  

4.1  Impact  of  Livestock  Income  on  Poverty  
a) Poverty  Measures  

To investigate the impacts of livestock income on poverty, we resort to a modified Foster-Greer-Thorbecke (FGT) 
class of poverty indices. Following the notation of Foster-Greer-Thorbecke (1984), let Yd = (Y1, Y2, �…, Yn) 
represent household incomes arranged in increasing order of magnitude and let z>0 denote the poverty threshold. 
We may define the FGT (1984) poverty measure by: 

q

i
id nz

zYP
1

1);( �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�….. (1) 

where n is the total number of households, q is the number of poor households, gi = z-Ydi is the income shortfall of 
the ith poor household  and  is a weighting parameter that can be viewed as a measure of poverty aversion. The 
FGT index is attractive because it is not only decomposable and sub-group-consistent, but it also satisfies the axioms 
of transfer and monotonicity9 (see Sen (1976). Equation (1) takes the alternative values of  = 0, 1, 2 in the analysis 
we are about to carry out. 

When  = 0, the index becomes 
n
qP0 �…�…�…�…�…�…�…�…�…�…�…�…�…..�….. (2) 

9 That a reduction in the income of a poor household, , increases the poverty measure (monotonicity)  
and that a pure transfer of income away from a poor household increases the poverty measure (Darlton-Pigou 
Transfer Axiom) 
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Equation (2) shows the proportion of the population living below the poverty threshold. That is, the incidence or the 
head count of poverty. 
 
The head count index, while intuitive and easy to interpret, has some drawbacks. Among other things, it treats 
poverty as a discrete rather than continuous characteristic. The head count measure of poverty does not change if the 
incomes of very poor households increase but not enough to put them above the poverty line. Similarly, the head 
count measure does not increase if only those below the poverty line face a negative shock that decreases their 
income.  
 
To provide a more complete picture of how poverty changes under different scenarios, the poverty gap and 
sensitivity (poverty gap-squared) measures will be estimated in addition to the head count measure. The poverty gap 
measure corresponds to  = 1 and is calculated using the formula: 

q

i
diYz

nz
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1
1 )(1

�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�… (3) 

Equation (3) reflects how far below the poverty line the average poor household�’s income falls (i.e., the depth of 
poverty). If the income of a poor household increases but not enough to take it above the poverty line, total poverty 
as measured by this index will decrease (even though the head count measure does not change). 
 
When  = 2 we obtain the poverty severity index which is estimated with the help of the formula: 

q
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diYz

nz
P

1
2 )(1

�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�… (4) 

Like the poverty gap measure, it is sensitive both to the head count and to changes in incomes of households that 
remain in poverty. However, it accords a greater weight to poor households who are further away from the poverty 
line. 
 
Foster-Greer-Thorbecke (1984) presents a decomposition of the poverty index by population subgroup. In this study, 
we follow an alternative decomposition approach by Reardon and Taylor (1996) who propose a simulation method 
to decompose the FGT (1984) poverty measure by income source. To simulate the impacts of livestock income on 
poverty we decompose P(Yd,  z), by substituting the sum of income across the different sources for Ydi in the FGT 
poverty index. This gives: 

q
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1 1
)(1);( �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�… (5) 

The impact of a small percentage change in livestock income, e, on poverty, dP(Yd;;  z)/de,  is given by: 

q q
ii
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i
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zeYdP
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1
�…�…�…�…�…�…�…�…�…. (6) 

where qo denotes the number of households in poverty both before and after the change in environmental income, 
and q-­   (q+)   denotes the number of households that leave (enter) poverty as a result of the income change. If 
livestock income is poverty-reducing, the third term, 

q
i eg )( drops out, and the poverty effect is negative (i.e., 

poverty decreases), or at least not positive. It would be interesting to empirically determine the extent of this poverty 
effect.   
 
The poverty threshold we shall consider in our analysis is that computed by the National Institute of Statistics using 
the food energy intake approach in 2001. The poverty indices and simulations shall be computed using DAD 4.4 
Statistical Package by Duclos et al. (2005) and the Distributive Analysis Stata Package (DASP) developed by Araar 
(2006). Descriptive statistics and Heckman correction regression shall be analysed with STATA version 9.2. 

b) Determinants  of  Livestock  Farming  Income  
Use of farm data to estimate the determinants of livestock farming income may be complicated by the econometric 
problem of sample selection bias. Livestock income is observed only for those households who engage in livestock 
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farming activities (it is unobserved for those who do not carry out this activity). We may be tempted to consider only 
those households rearing livestock. In this case the data would be non-randomly selected or incidentally truncated 
and we run the risk of encountering a sample selection bias problem which will generate unreliable parameter 
estimates. In order to correct for the sample bias problem, the Heckman�’s two-step estimation procedure would be 
applied, as suggested by Greene (2003).  
 
To fix ideas we can express the household data in terms of a binary variable with 1 if household is engaged or 
participates in livestock farming, and zero otherwise. When the binary variable is 1, another variable, expresses the 
household�’s observed livestock income. In the simplest form, the model can be expressed simultaneously using 
participation and valuation equations as follows: First, we define a binary variable, Z,  for the participation/selection 
equation and Y for the valuation or income equation, conditional on two latent continuous variables Z* and Y* such 
that (see Fonta and Omoke 2008): 

iixZ '*  

Zi = 0 if 0'
iZ    Participation Equation �…�…�…�…�…�…. (7) 

Zi = 1 if 0'
iZ  

iiwY '*  

Yi = Y* if 1'
iZ   Valuation Equation �…�…�…�…�…�…�…. (8) 

Yi is not observed if Zi = 0 
 
where, the latent variable Y * is the observed household livestock income; x and w are matrices of demographic and 
other socio-economic covariates such as; educational attainment of household head, gender, age, livestock practices, 
household size, etc.  and  are vectors of parameters to be estimated. i and i are two error terms with joint 
cumulative density functions, and assumed to have a bivariate normal distribution with mean zero and correlation 
coefficient . When  = 0, the two equations are independent and the parameters can be estimated separately 
(Strazzera et al. 2003). 
 
The conditional expected value of Yi conditional on Z =1 and on the vector wi is expressed as:  

)(,1/ ''
ijiii xwwZYE �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�….. (9) 

where )(
)(

'

'
'

i

i
i x

xx is the inverse Mills ratio, and   and  are the standard normal density and 

standard normal functions respectively. 
 
Equations (7) and (8) would be estimated using the Heckman�’s two-step approach because of its computational 
simplicity. The Heckman�’s procedure (Heckman, 1979) is carried out in two steps. Step 1, a probit regression is 
computed to obtain a consistent estimator of  and then the estimated  is used to estimate the inverse Mills ratio ( ) 
for each household. Step 2, the estimated  is used as an instrument or regressor in Equation (9) and allows us to 
estimate w and  consistently by OLS method. 
 
A by-product of the two-step approach is a relative simple test for identifying the presence of sample selection bias. 
Under the null hypothesis of no selection bias, (i.e  = 0), the usual formula provides a consistent estimate of the 
covariance matrix of w. Under the alternative hypothesis   0, Heckman suggests that we use the t-test of the 
coefficient on the  variable as a test of sample selection bias (Melino, 1982). The Heckman�’s two-step approach 
will be implemented with the help of STATA version 9.2. 
 
4.2  Impact  of  Climate  Change  on  Livestock  Income  

a) Theoretical  Framework
Studies of the impact of climate change on agriculture and animal husbandry employ the Ricardian analysis 
(Mendelsohn et al. 1994). The approach is a cross-sectional model that takes into account how variations in climate 
change affect net revenue. Following Seo and Mendelsohn (2006a), we start by assuming that the farmer maximises 
net income by choosing which livestock to purchase and which inputs to apply: 
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)(),,,,,,( KPLPFPSWCKLFLQPMax KLFGjqj �…�…�…�…�…�…�…�…�…(10) 
 
 
where:  is net income; Pqj is the market price of animal j; Qj is a production function for animal j; LG is grazing 
land; F is feed; L is a vector of labour inputs; K is a vector of capital inputs; C is a vector of climate variables; W is 
available water; S is a vector of soil characteristics; PF is a vector of prices of each type of feeds; PL is a vector of 
prices for each type of labour; PK is the rental price of capital.
The farmer chooses the species  j and the number of animals that maximises profit. The resulting net income can be 
defined as:

),,,,,,(*
KLFq PPPSWCPf �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…. (11) 

The Ricardian function is derived from the profit maximising level of equation (11) and explains how profits change 
across all the exogenous environmental factors, such as temperature and precipitations, facing a farmer. The change 
in welfare ( U) resulting from climate change from C0 to C1 can be measured using the Ricardian function as 
follows: 

)()( 0
*

1
* CCU �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�….. (12) 

The change is beneficial if it results in an increase in net income and harmful otherwise. 

b) Model  Specification  

In this study we estimate a reduced form of Ricardian model for net livestock income as follows: 
ZRRTT 5

2
43

2
210 �…�…�…�…�…�…�…�…�…�…�…�…�…�….. (13) 

where T and T2 capture levels and quadratic terms for temperature, R and R2 capture levels and quadratic terms for 
precipitation. Z is a vector of socio-economic variables and  is a random disturbance term. The quadratic terms for 
temperature and precipitation are expected to capture the nonlinear shape of the climate response function.  
From equation (13), we can derive the expected marginal impact of temperature and rainfall changes on livestock 
income as in equations (14) and (15) respectively: 

)(2 21 TE
T

E �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…. (14) 

)(2 43 RE
R

E �…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�…�….. (15) 

To understand what is behind the impact estimates, we analyse the farmers�’ choice of animal species using a 
multinomial logit model (Seo and Mendelsohn, 2008). Following McFadden (1981) the probability to select a 
species j can be written as follows:  
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    ............................................................................. �…... (16)

The complementary analysis provided by Equation (16) measures how farmers alter their choice of animals 
depending on climate conditions.  

5.  Data  and  Descriptive  Statistics  
5.1  Data  
This study is based on secondary data obtained from a project entitled Climate  Change  Impacts  on  and  
Adaptations  of  Agro-­ecological  Systems  in  Africa  which was funded by the Global Environmental Facility 
(GEF), Center for Environmental Economics and Policy in Africa (CEEPA) and the World Bank. The 
data are in two main sections: household and climate data.

a) Household  Data
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products  and  transactions,  and  relevant  costs.  

b)  Climate  Data
In  addition   to   the  household  data,  each  farm  surveyed  was  assigned  a  unique   identifying  code  enabling   it   to  be  
matched  with  spatially  referenced  satellites  and  ARTES  (Africa  Rainfall  and  Temperature  Evaluation  System)  cli-­
mate  data.  Temperature  data  came   from  satellites  which  measure   temperatures   twice  daily  via  a  Special  Sensor  
Microwave  Imager  mounted  on  US  Defense  Department  satellites  (Basist  et  al.  1998).  The  ARTES  dataset  was  in-­
terpolated  from  weather  stations  by  the  National  Oceanic  and  Atmospheric  Administration  based  on  ground  station  

5.2  Descriptive  Statistics
-­

ciated  with  livestock  inputs  and  incomes  from  livestock  products.  The  data  indicate  that  the  major  types  of  livestock  
in  Cameroon  are  beef  cattle,  dairy  cattle,  goats,  sheep  and  chickens.  Other  less  frequently  recorded  animals  include  

were  milk,  beef  and  eggs.
Though  this  study  is  based  on  livestock  activities,  most  of  the  farmers  earned  income  from  both  crops  and  livestock.  

To  calculate  the  net  income  derived  from  crop  farming,  the  quantity  of  each  crop  sold  was  multiplied  by  the  local  
market  price  of  the  crop  less  input  costs  (such  as  transportation  cost,  cost  of  hiring  of  equipment/pesticides,  cost  of  
man  hours  employed,  etc).  Net  livestock  income  from  livestock  farming  was  computed  by  multiplying  the  number  
of  each  animal  and  quantity  of  livestock  product  by  its  unit  sales  price  less  the  associated  transaction  costs  respec-­
tively.  The  survey  gives  information  about  non-­farm  income  (wages/salaries,  pension,  gifts,  remittances,  etc).  This  

Total  net  household  income=  net  farm  crop  income  +  net  livestock  income  +  non-­farm  income
  

Table  1:  Descriptive  Statistics  for  the  Sampled  Households
   Variables      Obs.      Mean      Std  Dev.
   Household  size      765      6.27      3.72

   Distance  to  market  (Km)   758      9.53      33.34

   Education  (No.  of  years)   786      7.4      5.12
   Farm  Crop  Income  (Fcfa)   764      586699.48   849338.25

   Livestock  Income  (Fcfa)   763      316682.28   959561.44
   Total  Household  Income

se

Observe  in  Table  1  that  the  average  age  of  household  heads  that  participated  in  the  survey  was  42.67  years.  In  terms  
of  distance  from  household  units  to  the  nearest  market,  the  average  distance  was  about  9.53  kilometres.  By  educa-­
tional  attainment,  the  average  year  of  schooling  for  the  sampled  households  was  about  7.4  years  (primary  level).  
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Figure  1:  Distribution  of  Total  Household  Income  by  

Income  Sources
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Non-­Farm
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household  income.  

products.  The  major  livestock  types,  average  endowments  and  prices  are  presented  in  Table  1A.  The  table  shows  
that  the  largest  livestock  holdings  are  chicken,  goats,  sheep,  pigs  and  beef  cattle  and  dairy  cattle.  Consequently  
eggs,  beef  and  milk  are  the  main  livestock  products.  In  Table  2A,  we  present  the  average  sales  of  livestock  products  
and  prices.  

The  large  standard  deviations  in  the  number  of  livestock  and  product  sales  across  all  species  portray  high  inequali-­

of  animals  and  products,  more  so  where  most  of  the  products  are  for  home  consumption.  For  this  reason,  we  fol-­

in  order  to  make  prices  robust.
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6.  Empirical  Results

6.1  Livestock  Income  and  Poverty
Table  2  reports   the  analyses  of  poverty  with  and  without   livestock   income  at   the  national  and  regional   levels.  

345535  F  cfa  per  capita.  

Table  2:  FGT  Index  with  and  without  Livestock  Income  at  Regional  and  National  Level
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Table  2  shows  that  when  income  from  livestock  activities  is  ignored  or  set  to  zero,  poverty  at  the  national  level  

pushed  into  poverty.  This  suggests  that  livestock  income  plays  an  important  role  in  the  welfare  of  Cameroonian  
households.

Observe  from  Table  2,  that  the  effect  on  poverty  is  substantially  lower  for  the  entire  sample  than  for  most  of  the  

gap  and  severity  measures  reveal  a  similar  pattern  of  greater  sensitivity  of  poverty  at  the  regional  levels  than  at  the  
-­

hold  income  is  derived  from  livestock  farming  activities  than  in  the  regions.  This  is  not  surprising  when  one  con-­
siders  that  the  proportion  of  households  in  these  regions  (especially  the  northern  regions  of  the  country)  involved  
in  livestock  farming  is  more  than  the  proportion  of  households  in  livestock  farming  in  the  country  as  a  whole.

The  simulation   results   show  a  similar   trend.  To  evaluate   the  potential  poverty  effects  of  a  change   in   livestock  

when  estimating  poverty  measures  in  Cameroon  would  substantially  overestimate  the  impacts  on  household  pov-­
erty.  This  is  all  the  more  pronounced  at  the  regional  levels,  especially  at  the  northern  Saharan  part  of  the  country  
where  most  households  depend  on  livestock  activities  for  their  livelihood.  If  income  from  these  activities  is  set  to  
zero,  then  the  poverty  measures  from  these  regions  would  be  unduly  high.  The  impact  seems  to  be  greater  on  the  
poverty  depth  and  severity  measures  than  on  the  head  count  measure.

6.2  Determinants  of  Livestock  Farming  Income

livestock  farming  while  348  households  (representing  about  43.5  per  cent)  reported  having  no  livestock  income.  
Ordinarily,  in  estimating  the  determinants  of  livestock  farming  income  for  the  sampled  households,  the  most  con-­
venient  approach  is  to  discard  those  with  no  livestock  income  and  use  only  the  selected  sub-­sample  of  households  
with  livestock  income.  However,  proceeding  in  this  manner  could  lead  to  a  sample  selection  bias.  

income  equation  (eq.  8).  The  Heckman’s  two-­step  correction  technique  is  used  to  estimate  the  equations.  Starting  
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    The  results  
of  the  probit  estimation  are  reported  in  Table  3.

Table  3:  Probability  of  Participating  in  Livestock  Farming

Constant                 2.191***
                  (13.59)

                  (-­1.61)

                  (2.41)

                  3.48

Pseudo  R2

Note:    The  t-­values  are  presented  in  parentheses.  

Table  3  reports  the  probit  estimates  of  the  probability  of  a  household  participating  in  livestock  farming.  The  signs  

opportunities,  and  are  therefore  less  likely  to  engage  in  livestock  activity.  The  larger  the  household  size,  the  more  
the  availability  of  labour  and  the  higher  the  probability  to  participate  in  livestock  farming.  Households  that  receive  

household  land  reduces  the  likelihood  of  participation  in  animal  husbandry.  

In  the  income  equation,  the  dependent  variable  is  the  natural  logarithm  of  livestock  income.  We  introduce  the  fol-­

line  (poor  households),  and  most  importantly  we  introduce  the  inverse  Mills  ratio  which  comes  from  the  probit  
estimation  equation  so  as  to  correct  the  sample  selection  bias.  The  results  of  the  estimation  are  displayed  in  Table  4.

10
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Table  4:  Log  Livestock  Income  Equation  adjusting  for  sample  selectivity

                  (7.532)

                  (1.971)
Age2
                    (-­1.731)

                  (1.618)
Poor  households                   3.973***

                  (-­2.18)

Adj.  R2

relationship  between  age  and  income  is  hill-­shaped.  We  observe  from  Table  4  that  households  whose  incomes  are  

livestock  farming  activity  is  considered  an  important  safety  net  required  for  overcoming  poverty.  The  results  also  

-­
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6.3  Climate  Change  Impact  Analyses
a)  Impact  of  Climate  on  Livestock  Income
Table  5  shows  the  regressions  of  net  livestock  income  per  farm.  

Table  5:  Regression  Estimates  of  Net  Livestock  Income  Performance

Constant                    711.64**          (2.33)
Summer  temperature                 -­13.84*              (-­1.72)
Summer  temperature  sq.               359.45*              (1.69)
Winter  temperature                   14.36*              (1.78)
Winter  temperature  sq.               -­356.78*            (-­1.72)

Electricity  dummy                         3.93*            (1.74)

Adj  R2

Note:    The  t-­values  are  presented  in  parentheses.  

The  net  livestock  income  function  is  sensitive  to  the  percentage  of  the  population  that  is  Muslim,  the  percentage  of  
grassland  and  the  population  density  variable.  The  more  the  grassland  in  a  district,  the  higher  the  livestock  net  in-­
come  per  farm.  This  variable  measures  the  scarcity  of  land  for  grazing  in  a  given  area.  Higher  population  densities  
would  translate  into  higher  net  revenue  because  of  the  increased  demand  for  livestock  products  leading  to  higher  

and  negative.  This  means  that  large  households  tend  to  have  lower  livestock  net  incomes  per  farm.  By  contrast,  
households  with  electricity  have  higher  net  revenues.  Electricity  may  be  a  dummy  variable  for  higher  technology  

Table  5  also  reveals  that  livestock  net  incomes  are  generally  sensitive  to  climate  variables.  We  may  deduce  from  

revenue  to  winter  temperature  is  hill-­shaped.  High  winter  temperatures  will  encourage  growth  of  fodder  and  grass,  
holding  precipitation  constant  and  will  therefore  encourage  farmers  to  increase  their  livestock  holdings  (Kabubo-­

U-­shaped  relationship  with  net  revenue.  The  quadratic  term  though  negative,  has  a  relatively  small  impact  and  
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-­

livestock  income.

b)  Marginal  Climate  Effects  and  Elasticities
The  marginal  climate  impacts  on  net  livestock  income  are  evaluated  by  calculating  the  change  in  mean  net  live-­
stock  income  resulting  from  a  unit  change  in  temperature  and  precipitation.  Table  6  displays  the  results  of  marginal  
impacts  on  livestock  income.  

Table  6:  Marginal  Impacts  of  Climate  Change  on  Net  Livestock  Income

Summer  temperature            14.73*
Winter  temperature            11.94**
Overall  temperature            17.55*

Winter  precipitation            -­13.21*
Spring  precipitation            -­5.6*
Overall  precipitation            -­7.87*

Note:

The  results  on  Table  6  suggest  that  the  marginal  impact  of  an  overall  change  in  temperature  is  positive,  and  the  

-­
perature  elasticity  is  that  farmers  have  the  possibility  to  shift  from  crops  to  livestock  production  as  temperatures  

-­
stitutes  than  large  farmers  and  so  they  are  less  vulnerable  to  climate  changes.  The  marginal  impact  of  an  increase  

The  change  in  net  revenue  resulting  from  a  change  in  spring  rainfall  is  quite  modest  compared  to  the  change  that  

with  high  winter  precipitation,  farmers  may  switch  to  crop  farming  and  therefore  reduce  their  livestock  holdings.  

because  heavy  precipitation  is  often  accompanied  by  an  increased  prevalence  of  animal  diseases  such  as  trypano-­
somiasis.  Farmers  can  therefore  adapt  by  shifting  from  livestock  to  crop  production.

c)  Farmer’s  Choice  of  Livestock  Species
To  understand  how  a  farmer’s  choices  of  livestock  species  change  with  climate,  we  estimate  a  multinomial  logit  

-­
sis  we  assume  that  the  choice  of  each  type  of  animal  is  independent  of  the  choice  of  any  other  animal;;  and  that  
the  probability  of  choosing  each  animal  is  a  function  of  summer  and  winter  temperature  and  summer  and  winter  
precipitation.
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Table  7:  Multinomial  Logit  Animal  Selection  Model
Reference  animal  category  is  chicken

               Beef  cattle   Dairy  cattle   Goats      Sheep

               (5.149)      (-­1.73)      (2.452)      (1.21)

  

Note:    The  t-­values  are  presented  in  parentheses.  
-­

the  animal  species  commonly  owned  by  the  majority  of  Cameroonian  households  (see  Table  1A)  and  whose  esti-­

sheep,  but  less  likely  to  choose  beef  cattle  and  dairy  cattle  with  climate  variation.  This  is  indicated  by  the  quadratic  

chickens  to  goats  and  sheep.  As  precipitation  increases,  farmers  shift  away  from  the  other  animal  species  to  goats  
-­

conditions.  

7.  Conclusion  and  Policy  Implication

and  assesses  the  impact  of  climate  change  on  livestock  income  in  Cameroon.  The  analyses  are  based  on  primary  
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analysed  using  the  Ricardian  approach.  We  also  evaluate  the  marginal  impacts.

relation  with  livestock  farming  income.  This  implies  that  for  such  households,  livestock  farming  activity  is  con-­

from  livestock   farming   for   the  alleviation  of  poverty   in   the  country.  Livestock   farming   is  an   important  source  
of  income  for  many  Cameroonian  households.  Without  it,  many  households’  ability  to  satisfy  their  basic  needs  
would  be   jeopardised.  The  simulation   results   reveal   that   ignoring   this   income  source  when  estimating  poverty  
measures  in  Cameroon  would  substantially  overestimate  the  impacts  on  household  poverty,  which  is  all  the  more  
pronounced  at  the  regional  levels,  especially  at  the  northern  parts  of  the  country  where  most  households  depend  on  
livestock  activities  for  their  livelihood.  The  policy  implication  here  is  that  policy  makers  (especially  the  Ministry  

-­

on  poverty  alleviation.  The  northern  Saharan  regions  of  the  country  should  be  especially  targeted.    

Another  result  emanating  from  the  study  is  that  livestock  production  in  Cameroon  is  sensitive  to  global  warming.  
We  may  deduce  that  the  economic  viability  of  large  livestock  operations  is  more  vulnerable  to  warming.  This  is  

commercial  livestock  activities.  On  the  other  hand,  small  farmers  have  many  substitutes.  If  it  gets  warmer,  they  
can  shift  to  heat-­tolerant  animals  such  as  goats  and  sheep.  In  these  circumstances,  small  farmers  are  actually  better  
able  to  adapt  to  climate  change  than  their  larger  more  commercial  counterparts.  Providing  subsidies  or  other  en-­
ticements  may  not  solve  the  problem.  Instead,  governments  should  encourage  farmers  to  change  the  composition  
of  animals  on  their  farms.  

The  estimated  marginal  impacts  of  climate  change  on  net  income  reveal  that  the  overall  impact  of  rising  tempera-­

-­
ers  and  so  they  are  less  vulnerable  to  climate  changes.  The  marginal  impact  of  an  increase  in  precipitation  reveals  
a  reduction  in  net  revenue  from  livestock  farming.  This  suggest  that  the  adaptation  strategy  available  to  the  farmer  
may  be  a  switch  to  crop  farming  and  thereby  a  reduction  in  livestock  holdings.
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APPENDIX
Table  1A:  Average  Livestock  Holdings  and  Prices
Livestock  Type   No.  of  Households      Livestock  Holdings   Price  per  Animal  (Fcfa)
                  Mean   Std  Dev.     Mean      Std  Dev.

Dairy  Cattle      63         59.71   21.33      117893.11   18997.32

Table  2A:  Average  Livestock  Product  Sales  and  Prices
Livestock  Product   No.  of  Households   Sales         Price  per  Product  (Fcfa)
                  Mean   Std  Dev.     Mean      Std  Dev.

Beef  (kg)      41         761.95   659.76      1782.93      258.99

CHINA’S  ENERGY  INTEREST  IN  AFRICA:  DEVISING  AN  APPROPRIATE  
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INTERNATIONAL  FRAMEWORK
By  Edwini  Kessie  (WTO)  &  Anna-­Maria  Corvarglia(WTI)

1.  INTRODUCTION

In  order   to   secure   access   to  African  energy   resources,  China  has  developed  a   two-­pronged  energy   investment  
strategy,  with  the  intention  of  competing  with  Western  oil  companies  which  have  had  close  business  ties  with  the  

Second,  it  has  signed  a  number  of  trade  deals  with  oil-­producing  countries  offering  generous  market  access  and  
also  substantial  aid  packages.  As  a  result  of  this  deliberate  policy,  China  has  secured  new  contracts  and  made  huge  

Without  any  uniform  and  coherent   international  rules  governing  trade  and  investment   in   the  energy  sector,   the  
agreements  concluded  between  energy  importing  countries,  including  China  and  African  countries,  are  not  always  

in  the  medium  to  long  term  do  not  serve  the  interests  of  either  party.  To  ensure  security  of  supplies  and  also  ad-­

is  needed.  While  the  Doha  Round  would  address  some  contemporary  issues  in  international  trade,  it  would  not  ad-­

multilateral  disciplines  on  investment  in  the  energy  sector.  
Notwithstanding  the  absence  of  multilateral  disciplines,  there  are  a  plethora  of  regional  trade  agreements  (RTAs)  
regulating  energy   trade  and   investment.  With  energy  security   in  mind,   some  of   these  agreements  contain  very  

settlement.  With  respect  to  Africa,  the  ECOWAS  Energy  Protocol  provides  the  legal  and  regulatory  framework  for  
all  regional  energy  integration  initiatives  among  ECOWAS  Member  states.  It  is  modelled  on  the  Energy  Charter  
Treaty  (ECT),  which  by  far   is   the  most  comprehensive  and  far-­reaching  international  regulatory  instrument  on  
energy  trade  and  investment.

-­

offered  by  regional  disciplines  on  energy  trade  and  investment  rules  with  a  particular  focus  on  the  legal  disciplines  
relevant  to  the  burgeoning  trade  and  investment  relations  between  China  and  Africa.  It  also  suggests  possible  ways  
through  which  the  overlaps  could  be  bridged  with  a  view  to  enacting  effective  multilateral  disciplines  which  would  
contribute  to  the  growth  of  this  sector  by  ensuring  security  and  predictability,  while  at  the  same  time  encouraging  
innovation  and  competition.

2.  The  Chinese  Trade  and  Investment  Involvement  in  the  Energy  Sector
China‘s  global  economic  strategy  is  largely  shaped  by  its  national  development  objectives  and  its  demand  for  en-­
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in  a  White  Paper  published  by  the  Chinese  Ministry  of  Defence  in  199811.    

other  oil  products.  China‘s  FDI  policy  in  Africa  is  driven  largely  by  its  own  economic  interests.12    For  the  period  

total  Chinese  investments  in  Africa.13    According  to  the  Financial  Times,  China  National  Offshore  Oil  Company  
(CNOOC),  a  State-­owned  enterprise  and  one  of  the  three  major  energy  players  in  China,  is  negotiating  with  Nigeria  

14.  The  bilateral  relationship  between  Angola  and  China  also  underscores  the  
latter’s  commitment  to  play  a  leading  role  in  the  energy  sector  in  Africa.    Since  the  end  of  the  civil  war  in  Angola  

15

energy  sectors  are  characterised  by  limited  competition,  because  Western  multinational  companies  have  only  lim-­
ited  access  for  political  reasons  and  because  the  countries  are  relatively  new  or  emerging  oil  producers  offering  

also  a  range  of  economic  incentives  such  as  grants,  soft  loans,  credit  lines  and  infrastructural  projects.16  

-­
perative  that  multilateral  disciplines  on  trade  and  investment  in  the  energy  sector  are  agreed.  While  there  is  a  patch  
work  of  bilateral  and  regional  trade  agreements  regulating  trade  and  investment  in  this  sector,  they  are  often  not  
comprehensive  and  entirely  consistent.  The  development  of  multilateral  disciplines  would  guarantee  uniformity  

3.  The  Importance  of  a  Multilateral  Regulation  of  the  Energy  Sector:  an  Appraisal  of  WTO  Rules

key  question  is  how  to  devise  an  optimal  international  regime  which  would  ensure  access  to  energy  resources  and  
also   further   the   interests  of  energy-­producing  countries.  Currently,   the   regulation  of  energy  under   international  

forms  of  trade,  they  are  also  applicable  to  trade  in  energy  goods  and  services,  even  if  there  are  no  dedicated  rules.  

-­
cal  characteristics  that  affect  their  means  of  storage,  transportation  and  distribution  preventing  them  from  falling  
neatly  into  the  WTO  rules  which  draw  a  sharp  distinction  between  goods  and  services.  This  constitutes  a  challenge  

11

12

13

14

15
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can  easily  be  stored  and  traded  across  borders,  it  is  less  evident  in  the  case  of  natural  gas  and  electricity.  The  non-­

the  production  of  primary  energy  (i.e.  renewable  natural  resources  and  nuclear  energy  production)  and  secondary  
energy  (i.e.  combustion  of  oil  and  other  fuels)  do  not  constitute  services  but  result  in  goods,  whose  trade  is  subject  

the  creation  of  various  forms  of  market  power,  introduce  dynamics  of  imperfect  competitions  that  should  be  taken  
into  consideration  in  the  analysis  of  WTO  rules  related  to  energy  markets.  First  of  all,  the  geographical  concentra-­
tion  of  natural  resources,  combined  with  the  scarcity  of  many  energy  sources,  makes  the  energy  markets  particu-­
larly  prone  to  cartelisation,  with  few  producers  in  few  countries  generally  accounting  for  a  large  proportion  of  the  

networks  for  distribution  can  easily  turn  the  market  into  monopolistic  structures.  For  this  reason,  cross-­border  en-­

-­
nopolies  require  not  only  regulation  to  protect  consumers  from  unproductive  monopolist  rents,  but  also,  in  order  to  
foster  competition  and  greater  diversity  of  suppliers,  access  by  outside  producers/importers  of  energy  (electricity  
and  gas)  to  the  energy  facility  (interconnector,  transport,  storage  and  distribution)  owned  and  controlled  in  the  form  
of  a  natural  monopoly.  

involved  in  the  natural  resource  sector  increased,  as  an  alternative  measure  to  secure  access  to  scarce  energy  sup-­

barriers  may  not  be  enough.  Pro-­active  measures  aimed  at  providing  a  predictable  access  to  competitive  energy  
networks  and  to  limit  the  monopolistic  structure  of  the  energy  market  seem  more  and  more  necessary,  together  
with  a  framework  for  the  increasing  number  of  investments.

4.  The  Existing  Framework
4A  Export  Control  Regulation  in  WTO  

-­
tions  on  energy  products.  The  most   relevant  substantive   rules  are  provided  under  Article   I  guaranteeing  most-­

schedule  of  concessions,  Article  XI  prohibiting  the  imposition  of  quantitative  restrictions,  Article  XIII  on  the  non-­

may  be  adopted  by  WTO  Members  to  support  or  regulate  an  industry  or  sector,  including  the  energy  sector.  There  

The  absence  of  any  elaborate  rules  is  seized  upon  by  energy-­producing  countries  to  buttress  their  claim  that  it  is  

including   the  non-­discrimination  principle.  By  contrast,  energy-­importing  countries  do  not  generally  share   this  
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assumed  that  they  are  prohibited.  However,  there  is  broad  agreement  that  energy-­producing  countries  would  be  
-­
-­

ule.  For  energy-­importing  countries,  this  binding  of  tariffs  assures  security  and  predictability  of  market  access.  

-­

or  maintained  by  any  contracting  party  on  the  importation  of  any  product  of  the  territory  of  any  other  contract-­

XIII  to  administer  the  restrictions  in  a  non-­discriminatory  manner.
  
4.B  General  Exceptions

-­
ible   natural   resources.  These  measures  must,   however,   be  made   effective   “in   conjunction  with   restrictions   on  

In  the  application  of  this  Article,  WTO  panels  and  the  Appellate  Body  have  insisted  that  the  measures  must  not  

enacted.    Furthermore,  the  measures  must  also  comply  with  the  requirements  in  the  chapeau  of  the  Article  XX  in  
the  sense  that  they  must  neither  be  discriminatory  nor  arbitrary,  or  constituting  a  disguised  restriction  on  trade.

is  particularly  relevant   to   trade  restrictions  on  energy  goods.  Article  XXI  was  not  drafted  with  energy  security  

United  Nations,  particularly  where  the  products  concerned  are  aiding  in  the  war  effort.
  
4.C  Freedom  of  Transit  in  WTO  

quantitative  restrictions,  but  also  the  entitlement  of  countries  to  the  most  direct  route  of  transit  for  their  imports  and  

the  right  to  market  access  and  income,  respectively  are  paramount.  The  main  transport-­related  obligation  in  the  

provides  that  “there  shall  be  freedom  of  transit  through  the  territory  of  each  contracting  party,  via  the  routes  most  
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-­

-­

transit  goods,  while  it  provides  only  for  a  limited  national  treatment  obligation,  prohibiting  in  particular  the  dis-­

in  transit  like  goods  destined  for  or  originating  in  the  domestic  market.  Further,  one  of  the  strongest  limitations  of  

Restrictions  on  Ports  of  Entry,  the  Panel  provided  some  interpretative  guidance.  It  should  be  mentioned,  however,  
that  several  proposals  have  been  tabled  by  WTO  members  within  the  framework  of  the  negotiations  on  trade  facili-­

as  well  as  to  assure  a  full  national  treatment  protection  to  goods  in  transit,  together  with  the  obligation  for  Members  

On  the  other  hand,  the  importance  of  compliance  with  WTO  obligations  relating  to  the  transit  of  goods  has  been  
recently  raised  in  accession  negotiations.  In  particular,  in  the  case  of  Ukraine,  the  Working  Party  Report  contains  

of  goods  (including  energy),  such  as  those  governing  charges  for  transportation  of  goods  in  transit,  in  conformity  

4.D  Dual  Pricing,  Investment  and  Competition  Policy

-­
ing  industries,  in  order  to  promote  industrialisation  and  attract  foreign  investment.  Notwithstanding  the  attempts  
by  the  US  and  other  industrialised  countries  to  have  this  issue  addressed  in  the  Uruguay  Round,  there  are  no  spe-­

the  opportunity  to  shed  any  light  on  the  issue.  

a  submission  aiming  at  clarifying  the  discipline  of  dual  pricing  with  a  change  in  the  letter  of  Article  3  of  the  SCM  
Agreement,  in  order  to  tackle  the  granting  of  loans  below  costs  (or  another  suitable  benchmark)  could  be  adequate-­

-­
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It  is  also  understood  that  it  is  one  of  the  thorniest  issues  in  the  accession  negotiations  of  the  Russian  Federation.    

The  practice  of  dual  pricing  and  other  trade-­distorting  practices  in  the  energy  sector  cannot  be  analysed  within  

and  the  role  of  state-­owned  enterprises  in  the  energy  market.  The  economic  activities  in  the  energy  sector,  in  fact,  
have  traditionally  been  left  to  state-­owned  companies  or  monopolised  private  enterprises,  even  if  the  process  of  

enterprises,  is  very  relevant  for  international  trade  in  energy  insofar  as  it  prohibits  discriminatory  behaviour  in  the  
selling  and  purchase  of  goods  and  also  condemns  inadequate  and  unfair  opportunities  for  competition  for  foreign  

-­

if  energy  companies  not  entirely  privatised  and  not  fully  government-­owned  can  be  subjected  to  this  provision.  It  

distribution  networks.  It  is  also  disputable  if  state  monopolies  that  maintain  domestic  prices  for  natural  gas  at  a  

especially  due  to  the  fact  that  the  WTO  is  lacking  appropriate,  comprehensive  disciplines  in  the  area  of  competition  
and  investment  policy,  which  are  not  being  addressed  under  the  current  Doha  Round  negotiations.  In  particular,  the  

-­
sions  safeguarding  foreign  investments  or  guaranteeing  the  rights  of  foreign  investors.  Issues  such  as  nationalisa-­
tion,  compensation  and  the  settlement  of  investment  disputes  are  not  addressed  by  the  agreement.  

Moreover,  the  fact  that  government  procurement  disciplines  apply  only  to  a  fraction  of  the  membership  may  also  
be  seen  as  a  weakness  of  the  WTO  framework,  due  to  the  considerable  involvement  of  local  and  central  govern-­
ment  bodies  in  the  purchase  of  energy  goods  and  services.
  
4.E  GATS  and  Energy  Liberalisation

applies  to  all  measures  that  affect  trade  in  energy  services.  Moreover,  due  to  the  fact  that  the  energy  sector  is  domi-­
-­

to  gas  transportation  and  distribution  services,  requiring  Members  to  ensure  that  the  incumbent  natural  monopolist  
in  the  transportation  and  distribution  market  does  not  act  in  a  manner  inconsistent  with  the  MFN  principle  and  with  

-­

energy-­related  services  like  technical  testing  and  analysis  services,  (h)  services  incidental  to  mining,  (j)  services  
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very  limited  and  sparse.  The  large  bulk  of  commitments  in  the  energy  sector  have  been  undertaken  by  acceding  

started  attracting  more  attention  after  1995.  

Energy  services  are  also  an  essential  aspect  of  negotiations  in  services  of  the  ongoing  Doha  Round  negotiations,  

interest  groups.  The  U.S  and  Norway  proposed  a  dedicated  Reference  Paper  for  energy  services,  based  on  the  Ref-­

5.  The  Development  of  Regional  Disciplines  to  Govern  the  Energy  Sector

Apart  from  disciplines  imposed  by  the  WTO,  international  energy  trade  is  increasingly  subject  to  regional  norms.  

discrimination,  transparency  and  a  commitment  to  the  progressive  liberalisation  of  international  trade.  However,  
the  regional  regulatory  framework  for  international  energy  regulation  has  the  double  advantage  of  not  only  provid-­

related  investments.  Some  RTAs  have  comprehensive  provisions  covering  energy  goods,  services  and  investments,  

Trade  Agreement  (NAFTA)  and  in  the  Energy  Charter  Treaty  (ECT).  Chapter  6  of  the  NAFTA  contains  a  series  
of  legal  obligations  for  the  treatment  of  trade  in  energy  and  basic  petrochemical  goods  and  cross-­border  trade  in  

The  ECT  is  not  only  the  most  comprehensive  and  far-­reaching  regulatory  instrument  on  energy  trade  and  invest-­

The  ECT  constituted  the  basis  for  the  regulation  of  the  energy  relations  between  the  EC  and  parties  to  the  European  

which  provides  the  legal  and  regulatory  framework  for  all  regional  energy  integration  initiatives  among  ECOWAS  
Member  states,  is  basically  drafted  on  the  basis  of  the  ECT  structure  and    provisions.    As  compared  to  WTO  re-­
gime,  the  ECT,  NAFTA  and  ECOWAS  regimes  offer  comprehensive  and  focused  disciplines  far  more  suited  to  the  

5.A  Market  Access  Provisions  on  Export  Restrictions
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-­

The  ECT  Treaty,  on  the  other  hand,  adopts  a  symmetrical  approach,  in  Articles  28  and  29  as  regards  the  prohibition  

Contracting  Party  shall  endeavor  not  to  increase  any  customs  duty  or  charge  of  any  kind  imposed  on  or  in  connec-­

and  that  of  their  importation  if  the  Contracting  Party  is  not  a  member  of  the  WTO,  above  the  level  most  recently  
-­

and  Products  listed  ...  above  the  lowest  of  the  levels  applied  on  the  date  of  the  decision  by  the  Charter  Conference  

-­
mary  objective  is  ensuring  access  to  foreign  markets  and  hence  the  emphasis  on  market  access  and  the  regulation  
of  import  duties,  in  the  case  of  energy,  the  predominant  concern    appears  to  be  access  to  supplies  resulting  in  the  

5.B  Regional  Regulation  of  Energy  Transport  

provisions  of  crucial  importance  to  energy  trade.  The  provisions  on  freedom  of  transit  under  ECT  Article  7  (also  
-­

ing  Parties  should  facilitate  the  transit  of  energy  on  a  non-­discriminatory  basis  consistent  with  the  principle  of  free-­
dom  of  transit,  including  an  obligation  to  promote  also  the  construction  of  new  pipelines  and  transmission  lines.  

that  a  transit  country  may  not  treat  energy  materials  and  products  in  transit  in  a  less  favourable  manner  than  such  
materials  and  products  originating  in  or  destined  for  its  own  territory.  
Taking  into  consideration  the  role  played  by  private  entities  in  energy  transit,  Article  7.2,  represents  an  important  

In  particular  Article  7.2  ECT  states  that  Contracting  Parties  “
transit  measures,  including  “
Products
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Article  high-­pressure  gas  transmission  pipelines,  high-­voltage  electricity  transmission  grids  and  lines;;  crude  oil  

notably  port  facilities.  

-­
bers,  Article  7.6  (also  Article  7.6  ECOWAS)  provides  that,  in  the  event  of  a  dispute  over  any  matter  arising  from  
transit,  the  Party  whose  territory  is  involved  in  the  transit  of  energy  material  and  products  “

all  necessary  measures  to  facilitate  transit  of  energy,  to  promote  the  modernisation,  development  and  operation  of  
inter-­regional  transport  facilities,  as  well  as  the  development  of  internal  and  cross-­border  interconnection  facilities.

Several  other  concerns  related  to  transit,  such  as  the  growing  dependence  on  imported  energy,  the  development  of  

not  addressed  in  Article  7,  are  being  considered  in  the  negotiations  of  the  Transit  Protocol,  which  formally  started  

Transit  Protocol  is  in  fact  the  inclusion  of  the  energy  issue  especially  transit  in  the  bilateral  consultations  between  

  
5.C  Third-­Party  Access  to  Energy  

from  the  generation,  to  the  supply  or  the  distribution,  upon  the  payment  of  a  reasonable  fee  and  on  practical  tech-­

given  market.  They  usually  have  monopoly  rights  or  are  in  a  dominant  position  enabling  them  to  dictate  the  terms  
for  market  entry.  This  is  still  the  case  in  some  countries  even  after  the  progressive  liberalisation  of  a  number  service  
sectors  following  the  Uruguay  round.  For  this  reason,  access  of  third-­parties  is  an  essential  pre-­requisite  for  the  
creation  of  competitive  national  cross-­border  energy  markets  limiting  the  distortive  effects  linked  to  the  operations  
of  natural  monopolies  in  the  energy  sector.  

Third-­party  access  regulation  is  generally  disciplined  in  national  competition  laws  which  could  either  set  access  

access,  apart  from  the  EU  Treaty  competition  rules  and  bilateral  agreement  that  concern  cross-­border  transport  

under  the  ECT  consists  in  the  fact  that  this  type  of  access  obligations  essentially  addresses  private  entities,  whereas  
international  law  is  primarily  concerned  with  states’  obligations.

-­
dressed  is  the  ECT.  The  1991  European  Energy  Charter  and  the  earlier  drafts  of  the  ECT  had  language  that  could  

used  in  the  ECT  Final  Act,  the  rights  of  third  parties  are  adequately  protected  under  the  Charter  because  of  the  
broad  reach  of  the  non-­discrimination  principle.    Monopolies  or  companies  in  a  dominant  position  as  far  as  energy  
transport  is  concerned  are  required  to  provide  access  to  third  parties  on  reasonable  terms  and  conditions.  In  fact,  
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23  regarding  the  application  of  the  ECT  to  state  companies  and  special  and  privileged  enterprises,  indisputably  
prevents  such  companies  from  discriminating  against  foreign  investors  by  either  refusing  access  or  granting  access  
on  discriminatory  terms.  

essential  energy  infrastructure.  The  United  States  and  Norway  have  tabled  a  proposal  aimed  at  creating  dedicated  
disciplines  for  energy  services,  modelled  on  the  Reference  Paper  for  telecommunication  services.

5.  D  Regional  Promotion  and  Protection  of  Energy-­related  Investments
The  most  comprehensive  disciplines  on  the  promotion  of  trade  and  the  protection  of  investments  in  the  energy  
sector  are  to  be  found  in  regional   trade  agreements.  The  disciplines  are  not   limited  to  prohibiting  trade-­related  
investment  measures  inconsistent  with  the  non-­discrimination  principle  as  under  the  TRIMs  Agreement,  but  also  

A  major  difference  between  the  WTO  and  the  NAFTA  system  is  the  inclusion  of  a  general  provision  on  foreign  

-­

18  .  

for  energy  sector  investments.  As  such,  a  clear  distinction  is  made  between  the  pre-­investment  phase  of  making  an  
investment  and  the  post-­investment  phase  relating  to  investments  already  made.  While  the  provisions  concerning  

The  Treaty  provides  for  minimum  standards  of  protection  based  on  the  non-­discrimination  principle.    In  that  con-­

Parties  in  the  energy  sector  must  be  treated  fairly  and  on  a  non-­discriminatory  basis.    The  most-­favoured-­nation  
treatment  is  assured  for  all  activities  related  to  the  investments,  including  management,  maintenance,  use,  enjoy-­

parties  undertake  to  accord  to  the  investments  of  investors  of  other  Contracting  Parties  fair  and  equitable  treatment,  

principles  contained  in  various  EU  Bilateral  Investment  Agreements.  Article  12  requires  Contracting  Parties  to  

disturbance,  while  Articles  13  and  14  guarantee  the  right  of  foreign  investors  to  repatriate  earnings  without  delay  
19.
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To  understand  the  importance  of  the  innovative  system  of  promotion  and  protection  of  foreign  investment  in  the  
ECT,  Part  III  of  the  ECT  needs  to  be  read  together  with  ECT  Article  26,  which  establishes  a  particularly  strict  
enforcement  mechanism  in  Investor-­State  Arbitrations.  If  a  dispute  concerning  the  application  or  the  interpretation  
of  a  provision  in  Part  III  of  ECT  cannot  be  settled  amicably  within  three  months,  the  dispute  shall  be  resolved  in  a  
forum  elected  by  the  investor,  which  could  be  the  national  court  or  administrative  tribunal  in  the  contracting  party  
where  the  investment  is  made,  a  previously  agreed  dispute  settlement  procedure,  or  international  arbitration  (the  
ICSID,  the  ICSID  Additional  facility,  an  arbitral  tribunal  established  under  the  UNCITRAL  Arbitration  Rules  or  
the  Arbitration  Institute  of  the  Stockholm  Chamber  of  Commerce).

This  Investor-­State  dispute  settlement  mechanism  is  distinguished  by  the  acceptance  of  the  parties  of  compulsory  

applies  even  when  proceedings  have  already  begun,  or  even  concluded,  in  one  of  the  Contracting  Parties,  in  clear  
contradiction  of  the  principle  of  res  judicata  and  the  notion  of  arbitration  as  a  consensual  process  of  dispute  resolu-­
tion.  For  this  reason,  the  combination  of  the  detailed  discipline  of  the  Investment  protection  in  ECT  Part  III,  with  
the  Investor-­State  arbitration  mechanism  set  in  Article  26  ECT,  creates  an  energy  innovative  investment  protection  
regime,  unique  in  the  international  arena,  not  only  for  the  broad  scope  of  covered  issues  but  also  for  the  number  of  
countries  that  subscribed  and  made  use  of  this  arbitration  system.

ECT  Article  26,  in  fact,  has  been  also  the  subject  of  interpretation  by  a  number  of  tribunals  creating  a  well-­estab-­
lished  jurisprudence  on  the  application  of  the  principle  of  national  treatment  and  fair  and  equitable  treatment  in  
energy  investment  cases.  Twenty  cases  have  thus  far  been  brought  by  investors  to  international  arbitration  pursuant  

.

is  increasingly  receiving  attention  due  to  environmental  concerns,  particularly  climate  change  and  global  warming  

The  NAFTA  does   not   have   a   dedicated   environmental   chapter,   but   contains   a   number   of   environment-­related  
provisions  which  are  relevant  for  the  energy  sector.  Chapter  11  mandates  that  investment  activities  should  be  un-­

-­
tive  concept  of  sustainable  development,  the  precautionary  principle  and  the  polluter  pays  principle,  already  intro-­

an  environmental  impact,  to  include  effects  on  cultural  heritage  and  socio-­economic  effects.  

-­
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-­

to  promote  transparent  and  early  environmental  assessment  of  energy  projects.  

6.  The  Optimal  WTO  Regime  or  Possible  Improvements
As  pointed  out  earlier,  while  several  WTO  provisions,  including  those  relating  to  transit,  state-­monopolies,  subsi-­
dies  and  a  broad  range  of  energy-­related  services  are  relevant  to  energy  trade,  the  WTO  does  not  have  a  compre-­

-­

appropriate  framework  for  the  development  of  energy-­related  disciplines.  

in  the  WTO  framework  with  a  view  to  promoting  energy-­related  investment  and  competition  within  and  among  

and  the  fact  that  there  are  no  multilateral  disciplines  on  investment  and  competition  policy.21.  

-­
ergy  could  represent  an  optimal  solution  to  be  introduced  within  the  WTO  framework.  The  negotiations  would  af-­

and  services,  to  disciplines  on  subsidies,  to  issues  of  competition  policy  and  state  trading,  as  well  as  intellectual  
property  rights  and  government  procurement.  An  integrated  approach  would  ensure  uniformity  in  the  application  
of  standard  rules  and  promote  competition  in  all  energy  sectors,  from  oil,  gas,  coal,  wood,  electricity  to  atomic  
energy    and  renewable  forms  of  electric  energy  production  (solar,  wind,  wave,  tidal),  as  well  as  biofuels.  

trade,   taking   into   consideration   the   peculiarities   of   the   energy  market.   For  multilateral   liberalisation   of   cross-­
border  energy  (in  particular  electricity  and  gas)  trade  will  not  be  able  to  achieve  its  full  potential  if  there  is  not  
secure  and  predictable  access  to  energy  networks.  A  parallelism  could  be  established  with  the  telecommunications  
market  where  access  of  competing  providers  to  the  networks  of  established  state-­owned  companies  is  the  key  to  

dedicated  sectoral  agreements  to  further  liberalise  trade.  A  case  in  point  is  the  WTO  negotiations  on  basic  telecom-­

The  Reference  Paper  for  the  Telecommunication  Protocol  is  also  another  successful  dedicated  agreement  conclud-­
ed  by  WTO  Members  and  adopted  on  24  April  1996  to  promote  competition  in  the  telecommunications  sector22.  As  
to  whether  it  would  be  possible  for  a  dedicated  agreement  on  energy  to  be  adopted  by  WTO  Members  in  the  con-­
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countries,  including  oil-­producing  countries,  to  commencing  negotiations  on  the  so-­called  Singapore  negotiations  

multilateral  disciplines  would  encroach  upon  their  sovereign  rights  over  their  natural  resources.    

It  is  undeniable  that  the  evident  discrepancy  in  the  balance  of  rights  and  obligations  of  energy-­importing  and  ener-­

-­
tributed  to  the  partial  treatment  of  the  energy  sector  within  the  WTO  legal  framework.  Having  a  comprehensive  
framework  for  the  liberalisation  of  not  only  energy  trade  but  also  international  investment  related  to  energy  would  

investment  rules  are  necessary  to  attract  investments  in  energy  infrastructures,  which  are  also  indispensable  for  en-­

from  multilateral  disciplines.  They  will  be  able  to  attract  new  technologies,  which  should  help  to  increase  produc-­
tion  in  an  environmentally  friendly  manner.    

In  crafting  multilateral  disciplines  on  energy  trade  and  investment,  it  would  be  advisable  for  WTO  members  to  
look  at  how  the  rules  have  evolved  regionally,  especially  considering  the  comprehensive  rules   in   the  ECT  and  
NAFTA.  The  integration  of  the  regional  regimes  into  the  multilateral  trading  system  could  represent  an  optimal  

offered  by  the  WTO  legal  framework.  However,  before  the  new  comprehensive  WTO  rules  on  energy  are  agreed  
or  become  fully  operational,  it  would  be  important  to  have  detailed  rules  to  govern  the  relationship  between  current  
WTO  rules  that  are  relevant  for  the  energy  sector  and  those  in    bilateral  and  regional  trade  agreements  in  the  event  

The  interface  between  the  WTO  and  RTAs  in  the  energy  sector  represents,   in  fact,  a  growing  area  of  potential  
-­

which  have  developed  an  impressive  body  of  case  law.  

A  case  in  point  is  the  dispute  settlement  system  of  NAFTA.  The  process  begins  with  government-­to-­government  
consultations.    Should  consultations  fail  to  resolve  the  dispute  between  the  parties,  it  is  then  referred  to  a  meeting  
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of  the  ministerial  level  Free  Trade  Commission,  and  thereafter  referred  to  a  formal  arbitral  panel23.  Other  RTAs,  

parties.  They  envisage  recourse  to  a  panel  system  along  the  lines  of  the  WTO  Dispute  Settlement  system,  should  
the  parties  fail  to  resolve  their  dispute  through  bilateral  diplomatic  channels.  

-­
tional  overlap  between  the  two  dispute  settlement  systems,  in  cases  where  the  same  measure  is  challenged  at  the  

-­
ties  to  such  RTAs,  can  have  recourse  to  the  internal  dispute  settlement  mechanisms  to  enforce  the  agreed  norms.  

prevent  confrontational  challenges  which  could  compromise  the  ability  of  WTO  Members  to  agree  on  multilateral  
disciplines  for  the  energy  sector.

7.  Conclusion
Notwithstanding  the  importance  of  the  energy  sector,  the  WTO  does  not  have  comprehensive  rules  which  strike  

-­
lateral  framework  has  spurred  the  conclusion  of  bilateral  and  regional  trade  agreements,  some  of  which  contain  
dedicated  disciplines  for  the  energy  sector.  For  African  countries,  many  of  whom  are  rich  in  hydrocarbons  which  

particularly  China,  it  would  be  important  to  have  multilateral  disciplines  owing  to  their  weak  negotiating  capacities  

Ensuring  security  of  supply,  guaranteeing  the  protection  of   investors  and  addressing  climate  change  mitigation  
needs  are  priorities  which  should  guide  any  multilateral  effort   to  establish  dedicated  disciplines  for   the  energy  

an  agreement.    However,  WTO  Members  do  not  have  to  start  from  a  blank  slate.  They  can  build  on  the  disciplines  
on  energy  trade  and  investment  established  in  a  number  of  regional  trade  agreements,  including  the  ECT,  NAFTA  

-­
nisms.  Pending  the  full  implementation  of  any  multilateral  disciplines  to  regulate  the  energy  sector,  it  would  be  

-­
sistencies  between  current  WTO  rules  relevant  for  the  energy  sector  and  relevant  RTA  rules.  If  the  WTO  does  not  
seize  the  moment  to  enact  comprehensive  rules  for  the  energy  sector,  it  could  soon  be  asked  by  its  members  to  

comprehensive  multilateral  agreement  would  address  the  uncertainty  surrounding  energy  trade  and  investments,  

of  multilateral  trade  rules.    
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CHINA  IN  AFICA:  AN  AGENDA  TOWARDS  RULES  OF  ENGAGEMENT
By  Chandrakant  Patel  (Former  Director,  UNCTAD)
                                                                      
1.  INTRODUCTION
The  upsurge   in   trade  and   investment  relations  between  China  and  Africa  over   the  current  decade  has  been   the  
subject   of   considerable   interest  within   the   academic,   civil   society   and   policy-­making   communities.   Likewise,  
not  surprisingly,  countries  beyond  Africa  are  closely  observing  the  burgeoning  Sino-­Africa  relations.  Beyond  its  

24  

Thus,  countries  with  a  long  history  of  control  and  leverage  over  Africa  are  now  joined  by  newer  entrants,  particu-­
larly  from  Asia,  in  competing  for  a  share  of  the  opportunities  in  the  African  market  place.

and  development,  Africa  presents  many  obvious  advantages  and  opportunities  to  the  global  community.  Its  large  
and  young  population,  endowment  of  critical  natural  resources  and  a  large  domestic  market  that  is  now  moving  
towards  closer  and  deeper  regional  integration,  offers  opportunities  reminiscent  of  the  earlier  stages  of  integration  

may  be  rivalled  only  by  the  United  States,  Africa  cannot  be  ignored  by  countries  concerned  about  resource  secu-­
rity.  While  it  is  the  poorest  region  in  the  world,  there  is,  as  Professor  Prahlad25    suggests,  a  “fortune  at  the  bottom  

improved  trade  performance  and  the  perception  of  improving  institutions  of  governance  and  investment26.  From  
the  standpoint  of  China,  the  core  of  its  strategy  vis-­à-­vis  Africa  is  a  vent  for  natural  resources.  Until  recently,  its  

-­

alternative  to  accumulating  reserves.  Recycling  its  considerable  holdings  of  fast  depreciating  US  dollars  into  real  

needs  of  natural  resources  and  immediate  need  of  managing  its  reserves,  now  close  to  US$2.5  trillion.
At  the  same  time,  concern  is  being  voiced  in  many  quarters,  but  most  prominently  within  the  civil  society  and  
the  African  academic  community27  regarding  the  longer  term  implications  of  attention  currently  directed  towards  

        
       
             of    Africa?    
        Is  this  a  newer,  modern  and  perhaps  even  more  challenging  version  of  colonial  conquest  and  
             predation?
     What  are  the  implications  for  the  future  development  of  the  continent  if  non-­renewable  resources  of  

    
     Does  the  presence  of  China  provide  an  alternative  to  the  conditional  lending  and  diktat  associated    

     Are  there  environmental  consequences  that  have  yet  to  be  factored  into  the  current  phase  of  growth  
           and  foreign  direct  investment?
24
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     Does  the  current  model  of  interaction  with  the  newer  investors  in  particular  affect  Africa’s  capacity    
           to  diversify  its  output  into  a  progressively  higher  value-­added  chain?
     Does  this  model,  largely  of  a  turn-­key  project  variety,  promote  local  employment  generation?  Or  ]  
           encourage  procurement  of  local  resources?  Does  it  facilitate  technology  transfers?
    
             espoused  by  NEPAD  for  a  self-­reliant  and  internally  driven  and  resourced  model  of  development?
     And  what  are  the  implications  of  the  current  interactions  on  governance  and  environment?
These  are  some  of  the  questions  addressed  in  what  follows.  The  approach  is  normative;;  it  outlines  policy  issues  and  
area  for  transforming  the  ongoing  trade  and  investment  relations  into  a  ‘win-­win’  partnership.28        
  African  governments  themselves  need  to  take  initiatives  to  evolve  policy  responses  to  contain  some  of  the  egre-­
gious  aspects  of  their  relationship  with  China  and  instead  promote  industrialisation  and  raise  productivity,  facili-­

Africa  need  to  undertake  a  critical  assessment  of  ongoing  trade,  investment  and  other  areas  of  cooperation  and  in-­
teractions  with  China.  In  tandem,  regional  blocs  such  as  EAC,  SADC  and  COMESA  should  be  encouraged  to  initi-­

bodies  such  as  ECA,  AU  and  the  NEPAD  Secretariats  can  play  a  similar  role  in  designing  a  coherent  strategy  and  

of  academic  and  civil  society  will  be  crucial  in  promoting  the  objective  of  a  balanced  interaction  with  China.  They  
should  be  actively  involved  in  the  work  of  Forum  for  China-­Africa  Cooperation  (FOCAC).
The  rest  of  the  paper  attempts  to  identify  an  agenda  for  pursuing  the  above  objectives.  In  some  cases,  this  may  
require  norm  setting  and  negotiations.  In  others,  it  may  require  China  to  work  with  multilateral  bodies  on  rules  that  

an  international  coalition  of  governments,  corporations,  civil  society  and  investors  designed  to  implement  stan-­
dardised  and  internationally  recognised  procedures  for  transparency  in  natural  resource  management.29  

II  Background  to  China-­Africa  Relations
Meaningful  bilateral  economic  interaction  between  China  and  Africa  is  largely  a  post-­independence  
phenomenon
to  help  build  a  new  railway  linking  Tanzania  and  Zambia  (earlier  request  for  the  support  of  the  project  had  been  
declined  by  western  donors  and  multilateral  institutions).  In  many  ways,  this  episode  set  the  stage  and  framework  

programme  delivery  associated  with  conditional  support  from  OECD  countries).Project  completion  is  frequently  
timely  but  often  implemented  with  scant  attention  to  environmental  or  social  consequences.  Minimum  scrutiny  

the  popularity  of  Chinese  assistance.  A  notable  feature  of  Chinese  investments  is  that  it  is  found  in  countries  and  
in  projects  considered  too  risky  by  Africa’s  traditional  donors  and  investors.  Chinese  projects  have  sprung  up  in  

Democratic  Republic  of  Congo  have  all  attracted  Chinese  investments.  Likewise,  in  line  with  its  policy  to  acquire  
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real  resources,  Chinese  enterprises  outbid  competitors  largely  as  a  result  of  highly  subsidised  credits  provided  by  
the  state  to  its  enterprises.  
Successful   implementation   of   economic   reforms   by   the   post-­Mao   regime   heralded   a   new   phase   of   sustained  
growth  and  interactions  with  the  rest  of  the  world.  In  this  drive,  Africa  is  but  a  component  of  a  wider  strategy  to  
secure  political  support  for  its  claims  on  Taiwan,  acquire  energy  and  natural  resources  from  all  regions  and  secure  

considers  friendship  and  cooperation  as  a  cornerstone  of  its  commercial  relations  with  Africa  and  Asia.    

meets  at  Ministerial  levels  every  three  years  to  review  progress  in  the  implementation  of  decisions  taken  earlier.  
During  the  Beijing  Summit31

       and  setting  up  trade  cooperation  zones  in  Africa.

       treatment  centres,  and  rural  schools  in  Africa  and  a  conference  centre  for  the  African  Union;;  and  

32        ,  
together  with  a  US$1  billion  special  loan  for  small  and  medium-­sized  African  businesses  and  write-­offs  of  the  debt  
of  some  of  the  poorest  African  nations.  China  has  also  promised  to  further  open  its  market  to  African  countries  

31
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II  Trade  and  Finance:  Major  Channels  of  China-­Africa  Interaction

-­
33.  

(copper  in  Zambia,)  energy  (oil  in  Angola  and  Sudan)  and  timber  (in  Cameroon  and  Congo).  Similarly,  investment  
in  infrastructure  projects  such  as  pipelines,  roads,  power,  ports  and  water  is  often  linked  in  support  of  and  comple-­

(a)  Some  Stylised  Features  of  the  Trade-­Finance  Nexus
First,  while  the  growth  in  international  trade  between  China  and  Africa  is  undoubtedly  impressive,  it  represents  

34.  Overall,  the  share  of  Chinese  

-­

partners  in  the  North.

Second,  a  very  large  share  of  such  trade  is  overwhelmingly  concentrated  in  a  few  sectors  of  critical  importance  for  

Libya  and  South  Africa).  Over  the  short  to  medium  term,  the  prospect  of  this  becoming  a  meaningful  component  
of  trade  are  virtually  nil.  Longer-­term  prospects  will  depend  on  tariff  and  non-­tariff  policies  in  China  as  much  as  

from  China.  This  has  also  been  the  pattern  of  trade  with  advanced  industrial  countries.

33
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be  undermining  the  viability  of  nascent  and  established  manufacturing  sector.35 -­

low-­cost  and  competitive  imports  from  China.  

as  COMESA  and  East  African  Community  is  also  likely  to  be  affected  under  pressure  of  competition  from  Chinese  

Arica.  It  is  also  likely  to  have  adverse  affects  on  ability  to  switch  from  primary  commodity  dependence  to  more  
dynamic  value-­added  sectors.

subsidies  adopted  by  partner  countries  .The  decline  has  been  bridged  in  many  cases  by  competitive  imports  from  
Asia.  While  this  has  contributed  to  an  improved  choice  of  consumer  goods,  it  has  also  resulted  in  the  reduction  of  
domestic  productive  capacities.  Even  goods  produced  for  centuries  in  Africa  are  now  threatened  by  cheaper  and  
subsidised  imports.

With  their  current  levels  of  productivity  and  competitiveness,  African  countries  have  limited  prospect  of  compet-­
ing  with  imports  from  China.  In  this  regard,  South  Africa  has  shown  the  way  by  negotiating  a  quota  system  that  

some  Chinese  products,  it  is  in  China’s  interest,  as  it  is  in  Africa’s,  to  replicate  the  South  African  agreement  across  

specialisation  with  China.  However,  unlike  imports  of  capital  goods  which  add  to  productive  capacity,  imports  of  
consumer  goods  do  little  to  strengthen  domestic  productive  capacity.  They  either  compete  with  other  suppliers  of  
such  goods  or  with  domestic  producers.      

-­
egories  (food  and  live  animals  and  beverages  and  tobacco)  the  tariff  rates  are  three  times  higher  than  the  average  
Asian  tariffs  for  the  same  products.  In  respect  of  crude  materials  (SITC  2),  the  low  tariff  rates  may  have  the  adverse  

disaggregated  level  of  SITC  would  be  necessary  to  establish  more  accurately  the  impact  of  the  tariff  regime  on  Af-­

  35
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36

It  is  known  that  primary  commodities  dependence  provides  limited  forward  or  backward  linkages  with  domestic  
economy  and  consequently  employment  and  scope  for  investments  in  newer  industries.  Manufactures,  and  espe-­
cially  medium  and  high-­technology  manufactures,  have  a  production  structure  that  has  close  forward  and  back-­
ward  linkages  with  the  rest  of  the  economy,  including  the  services  sector.  The  major  source  of  dynamism  in  an  
economy  derives  from  productivity  growth  and  infusion  of  technology  in  the  production  processes.  But  since  the  

term  demand,  the  typical  commodity  producer  will  face  long-­term  declines  in  terms  of  trade.  

once  the  current  growth  rates  begin  to  moderate,  terms  of  trade  are  likely  to  resume  their  longer-­term  trend  values.  

cycle  of  boom  and  bust  commodity  dependence.  

Eighth,  the  ongoing  pattern  of  trade  with  China  and  indeed  other  developing  countries  of  Asia  appear  to  be  rep-­

concentration  in  low  value-­addition  goods  and  services  has  a  direct  bearing  on  development  and  future  growth.    

-­

development.

(b)    Issues  in  FDI  and  Financial  Flows    

-­

what  is  the    threshold  for  qualifying  as  concessional  aid  (DAC  of  OECD  considers  25  per  cent  grant  element  as  a  
threshold  for  determining  concessionality  of  ODA.)

-­

let  alone  the  sectors  to  which  they  are  destined.  Equally,  there  is  no      data  available  to  assess  the  terms  under  which  
the  aid  is  provided  or  utilised.  It  is  known,  on  the  other  hand,  that  all  Chinese  bilateral  aid  is  tied  to  procurement  in  
China  and  not  subject  to  international  competitive  bidding  as  is  the  case  with  a  growing  share  of  ODA  from  OECD  
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regards  the  latter  point,  whilst  several  announcements  have  been  made  about  debt  relief,  little  is  known  about  the  

from  China?  These  questions  warrant  answers  and  transparent  information;;  if  only  to  address  questions  such  as  

place?

37 -­
lion.  On  the  other  hand,  an  IMF  study38  

-­

private  enterprises  also  rely  heavily  on  retained  earnings  and  informal  arrangements  rather  than  capital  markets  
39

-­

suspicion  and  doubts  about  both  the  end  use  to  which  the  assistance  is  put  and  the  motives  of  the  provider.  A  useful  

    (c)  Selected  Issues  in  the  Area  of  Mining  Investments
By  far  the  largest  share  of  foreign  direct  investment  from  China  to  Africa  (and  indeed,  much  of  Latin  America  as  

sectors.  The  increase  in  mining  investment  in  Africa  can  be  attributed  in  part  to  major  changes  in  mining  codes  

increased  incentives  to  attract  FDI.  

Recent  evidence  from  a  number  of  African  countries  which  have  been  successful  in  attracting  FDI  to  the  mining  
sector  suggests  that  to  date,  the  trade-­off  has  not  been  favourable  for  these  host  countries,  considering  the  revenues  
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-­
mental  and  social  costs  are  factored  into  the  equation.

labour  standards  and  conditions  of  work  or  costs  of  environmental  neglect  and  damage.  

Several  countries  in  Africa  and  elsewhere  are  actively  pursuing  and  monitoring  the  immediate  and  longer-­term  
consequences  of  FDI  in  this  sector.  In  particular,  there  is  a  widespread  perception  that  commodities  and  mining  

investors  to  deal  directly  with  less  accountable  political  leadership  rather  than  technical  and  other  bodies  compe-­

The  presence  of  Chinese  FDI  in  Africa,  it  has  been  suggested,  replicates  many  of  the  egregious  features  of  the  

scant  regard  for  land,  water  and  other  environmental  consequences  or  impacts  on  local  communities.  Anecdotal

from  that  of  the  western  companies.  But  it  should  be  kept  in  mind  that  the  new  contracts  and  mining  agreements  
are   engaged   into  by   sovereign   independent   countries   and  hence   the  primary   responsibility   for   the  misuse   and  

vide  caveat  emptor).
The  foregoing  suggests  the  case  for  a  stronger  public  awareness  and  policy  intervention  to  ensure  that  agreements  
involving  domestic  enterprises  and  FDI  follow  certain  basic  norms,  such  as  public  scrutiny,  accountability  and  

a  standard  requirement  of  all  new  agreements  and  arrangements.

A  recent  report  on  Africa  prepared  under  the  aegis  of  the  former  British  Prime  Minister,  Tony  Blair,  has  recom-­
mended  the  provision  of  support  and  technical  advice  for  countries  to  negotiate  mining  and  related  contracts  and  
leases.  Earlier,  UNCTAD  had  also   suggested   support   along   similar   lines   to   strengthen  domestic   capacities   for  

economic  research  into  the  area  of  mining  investments  with  a  view  to  provide  states  with  policy  advice  and  guid-­
ance  in  their  negotiations  with  overseas  enterprises.  Secondly,  they  should  consider  establishing  a  repository  of  

This  would  require  China  and  its  mining  enterprises  to  share  all  data  and  information  with  African  institutions.  

40
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Thirdly,  these  institutions  should  encourage  Chinese  and  other  investors  to  be  part  of  codes  and  norms  such  as  
-­

ment  principles  and  criteria  in  promoting  transparency  and  accountability  in  revenues  generated  from  minerals,  
oil  and  gas.41        

In  this  connection,  it  is  worth  taking  note  of  the  practice  in  the  United  States  making  it  mandatory  for  oil,  gas  and  

case  for  stronger  public  awareness  and  policy  intervention  to  ensure  that  agreements  involving  domestic  enter-­
prises  and  FDI  follow  certain  basic  norms,  such  as  public  scrutiny,  accountability  and  meeting  essential  labour  and  
environmental  standards.        

Latin  America,  are  stepping  up  their  investments  in  Africa.  There  is  no  doubt  that  Africa’s  hydrocarbon  sector  has  

only  on  the  use  that  governments  make  of  their  large  revenues  and  windfall  gains,  but  also  on  the  efforts  of  these  
42  Some  

of  the  large  windfalls  from  resource  rents  should  encourage  African  governments  to  pursue  aggressive  national  de-­

to  partner,  and  learn  from,  Chinese  companies  in  major  contracts.    

(d)  Issues  in  Transfer  of  Technology  

assessment  of  China’s  role  in  Africa.  Considered  as  a  process  of  acquisition  and  application  of  knowledge  in  its  
broadest  sense  to  enhance  production  of  goods  and  services  and  to  improve  societal  welfare,  the  role  of  technology  
is  central  to  the  process  of  development.

Actual  transfers  can  take  a  variety  of  forms  and  modalities,  often  depending  on  the  nature  of  the  technology,  its  
provider  and  its  end-­use.  The  transfers  may  be  affected  via  foreign  direct  investment,  entering  into  joint  ventures  or  
provision  of  capacity  building  support  through  development  assistance.  Then  again,  it  can  be  embodied  in  machin-­
ery  and  capital  equipment  as  well  as  in  production  processes  and  embodied  in  the  workers.  It  can  also  be  acquired  
through  licensing  (compulsory  or  otherwise)  and  reverse  engineering.

from  its  investments  so  far  in  Africa,  be  they  in  mining  or  constructing  roads,  ports  and  EPZs.  In  light  of  the  many  
investment  projects  undertaken  by  Chinese  enterprises  in  Africa,  it  is  worth  asking  whether  the  transfer  of  know-­

investment  China  has  pursued  so  far  in  Africa  may  hinder  the  transfer  and  diffusion  of  technology  to  local  workers  
and  enterprises.  This  model,  as  noted  earlier,  is  based  largely  on  using  a  turnkey  type  of  project  delivery  in  which  a  
large  share  of  the  material  is  resourced  from  China  as  are  a  large  proportion  of  labour,  management  and  all  skilled  
services  such  as  architectural  and  engineering  designs.  If  the  Chinese  model  of  investment  is  to  become  sustain-­

China  and  the  recipient  counties  to  establish  an  effective  technology  transfer  and  cooperation  regime.
It  has  been  suggested  that  the  Chinese  way  of  doing  business  and  language  barriers  may  limit  opportunities  for  

41
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not  compete  with  African  enterprises.  In  sectors  like  telecommunications  and  construction  and  engineering  works,  
the  major  competitors  are  foreign  multinationals,  with  which  Chinese  companies  often  cooperate   in   large  con-­

would  be  embedded   in  all   future   investment  and  development  agreements  and  projects   funded  by  China.  One  
component  of  such  a  strategy  would  be  to  insist  on  the  transfer  of  the  so-­called  appropriate  technology  (AT)  i.e.  

-­
nomic  conditions  of  the  peoples  and  society  it  is  intended  for.  It  has  been  argued  that  AT  requires  fewer  resources  
per  unit  of  output,  is  easier  to  maintain,  and  has  less  damaging  environmental  consequences.    
    
(e)  The  Special  Case  of  Export  Processing  Zones  (EPZs)    

include  scope  for  creating  new  employment,  assured  access  to  foreign  markets,  transfer  of  modern  technology  and  
management  skills  and  incentives  to  improve  infrastructure.
However,   attracting   FDI   for   the   purposes   of   promoting  EPZs   require   a   panoply   of   supporting   incentives   and  

imports  of  raw  materials.  Many  agreements  also  require  freedom  from  local  content  obligations  as  well  as  waivers  
from  labour  standards.  

43

An  assessment  of  their  performance  and  effectiveness  in  attracting  FDI,  generating  employment,  transferring  tech-­

depending  upon  the  capacity  of  the  host  country  to  negotiate  the  terms  of  an  EPZ,  priority  for  safeguarding  its  de-­
velopment  objectives,  the  sectors  chosen  and  the  quality  of  infrastructure  on  offer.  Recent  evidence  also  suggests  

Among  the  more  strategic  policies  adopted  by  China  in  its  engagement  with  Africa  is  the  decision  to  establish,  to  

43
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start  with,    more  than  half  a  dozen  EPZs  across  Africa44 -­
nomic  models  of  cooperation  between  the  two,  they  also  represent  an  important  option  for  China  to  move  its  low-­

45

46.        

and  hence  necessarily  attract  footloose  investors.  Increasingly,  investors  have  preferred  EPZs  that  embrace  high-­

have  been  relatively  advanced  among  developing  countries  (e.g.    China,  Malaysia,  Singapore,  and  Thailand).  In  

-­
47

hard  lessons  will  have  to  be  learnt  by  other  countries  in  Africa  to  avoid  similar  problems.  
In  light  of  the  recent  policy  adopted  by  China  to  accelerate  investments  in  EPZs  in  Africa,  there  is  a  strong  case  to  

technology  and  knowledge   if   these   initiatives  are   to  succeed.  When  dealing  with  foreign   investors,   there   is  an  
urgent  need  to  ensure  compliance  with  national  laws  and  regulations,  workers  rights,  as  well  as  environmental,  

of  self-­defeating  competition  for  attracting  FDI.  

(f)    Capital  Flows,  Dutch  Disease  Syndrome  and  Governance
In  tandem  with  massive  shifts  of  global  savings  towards  developing  countries,  Africa  during  the  current  decade  has  

44
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as  a  result  of  increased  ODA,  FDI,  and  other  forms  of  commercial  credits.48  
originates  from  China  and  other  developing  countries;;  however,  it  is  concentrated  in  a  handful  of  resource-­rich  

referred  to  as  the  Dutch  Disease  Syndrome  (so  named  following  the  decline  of  manufacturing  in  the  Netherlands  in  

consumption,  national  entrepreneurship  and  distortions  in  the  allocation  of  public  resources.  Often,  an  immediate  
trigger  for  these  macro-­economic  consequences  is  an  unplanned  appreciation  of  the  domestic  currency.49  A  parallel  

seeking,  on  human   rights  and  on   larger  political  consequences,  most  notably  on   the  democratic  processes  and  

characterised  by  an  absence  of  effective  administrative  services,  an  effective   judiciary  and   lack  of  probity  and  

In  respect  of  Chinese  assistance,  it  has  been  argued  that  it  contrasts  sharply  with  that  now  originating  from  OECD  

transfers  and  as  such  are  likely  to  decrease  social  welfare.    

-­
-­

disclosure  and  access  to  information  regarding  the  amounts  which  in  turn  compromises  accountability  and  makes  

-­
cipient    states,  Keenan  argues  that  there    is  reason    to  worry    about    how    these    governments  and  their  administra-­
tive  services    will    use    the    windfall.    

50
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III:  An  Agenda  towards  Rules  of  Engagement  with  China
  China’s  presence  in  Africa  will  grow  over  the  foreseeable  period,  as  economic  and  political  ties  of  many  more  
countries  with  China  deepen.  The  evolving  engagement      can  be  a  ‘win-­win’  relationship  provided  Africa  has  a  
clear  strategy,  and  supporting  policies  and  rules  of  engagement  to  sustain  the  relations.  In  the  absence  of  well-­

powerful  interlocutor.  

be,  borne  by  individual  countries.  Issues  such  as  protection  of  environment,  immigration  rules,  employment  of  
national  citizens  in  projects  funded  by  China  (and  other  foreign  investors)  and  measures  to  safeguard  depleting  
natural   resources  will   naturally   remain   a   national   responsibility.  At   the   same   time,   and   as  Africa’s   economies  
begin  to  integrate  further  through  regional  trading  agreements  such  as  COMESA  and  ECOWAS,  a  larger  number  
of  trade,  investment,  services  and  cross-­border  issues  will  warrant  regional  responses.  In  this  regard,  the  role  of  
African  institutions  in  support  of  research  and  policy  design  for  engagement  with  China  will  assume  greater  im-­
portance.  Indeed,  over  time,  many  cross-­border  issues  will  have  to  be  negotiated  by  regional  authorities  on  behalf  
of  its  members.      

Africa-­wide  bodies  such  as  AU  and  NEPAD  could  be  the  appropriate  institutions  to  serve  as  the  main  interlocutors  

funded  and  constituted,  provide  meaningful  support  to  its  members  in  designing  Africa’s  response.  

At   present,   the  main  multilateral   forum   for   any   formal   interaction   and   dialogue   between  China   and  Africa   is  

for  organising  various  meetings  between  China  and  Africa.  It  also  reports  on  various  follow-­up  activities  but  the  
primary  orientation  of  FOCAC  is  to  promote  interests,  policies  and  perspectives  of  China.  In  the  absence  of  any  
comparable  institutional  framework  in  the  service  of  Africa,  it  is  not  surprising  that  there  is  a  near-­absence  of  any  

of  FOCAC  meetings  is  set  by  China  as  is  the  organisation  of  its  meetings  and  discussions.  The  latter  tend  to  be  
formal  diplomatic  pronouncements  about  the  importance  of  Sino-­African  cooperation  and  the  issuance  of  com-­

no  reports  or  records  to  document  them.  

-­
able  reluctance  on  the  part  of  the  Ministers  and  others  to  raise  issues  critical  of  Chinese  activities.  The  fact  that  Chi-­

countries  and  its  secretariat.  The  most  glaring  lacunae  in  the  FOCAC  process  is  the  absence  of  any  joint  and  shared  
agenda  setting,  of  informed  dialogue  or  substantive  inputs  by  African  bodies  in  the  preparatory  process.  Active  
involvement  and  participation  of  African  civil  society,  notably  trade  unions,  business  representatives,  the  media,  

its  own  institutions  to  prepare  an  agenda  that  sets  out  the  concerns  and  priorities  of  its  membership.  Many  of  these  

-­
cessing  and  manufacturing;;  improved  labour  standards;;  greater  use  of  both  skilled  and  semi-­skilled  workers  from  
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Africa  in  Chinese  projects;;  immigration  and  labour  rights  issues;;  rules  and  norms  in  areas  of  technology  transfer,  

Many  of  these  issues  will  require  considerable  research  by  African  scholars  and  institutions,  a  process  that  is  ongo-­
ing  thanks  to  the  work  of  many  activists  in  the  academia  and  the  civil  society.  A  third  broad  set  of  agencies  and  in-­
stitutions  that  should  play  a  central  role  in  the  design  of  Africa’s  strategy  include  bodies  and  their  secretariats  such  

towards  designing  a  trade  and  investment  component  of  the  strategy.  Equally  important  would  be  analysis  drawing  
attention  to  the  consequences  of  Chinese  market  penetration  on  local  production.  One  of  the  major  arguments  for  
regional  integration  is  that  it  would  provide  larger  markets  and  scale  economies  for  promoting  industrialisation.  In  

of  domestic  producers?

-­
ganisation  such  as  NEPAD  or  the  UNECA  to  engage  in  a  dialogue,  on  behalf  of  the  members  of  AU,  with  China  

-­
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DISPUTE  SETTLEMENT  CLAUSES  IN  CHINA-­AFRICA  TRADE  AND  
INVESTMENT  AGREEMENTS
By  Ife  Ogbonna  (Brunel  Law  School,  UK)

1.  INTRODUCTION
Following  her  accession52   to   the   ICSID  Convention53,     China  currently  has  ninety  bilateral   investment   treaties  

54.    China  also  has  other  
BITs  with  Benin,  Ethiopia  55
the  United  Nations  Conference  on  Trade  and  Development  (UNCTAD)56
concluded  cases  and  122  cases  that  are  pending,  fourteen57    of  which  involve  African  countries,  none  is  with  China.
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chosen  in  the  BITs  and  also  from  the  court  or  the  seat  of  arbitration.  Again  knowing  that  disputes  are  bound  to  

known  BITs  models  by  ICSID,  the  UK  and  the  USA  to  see  if  the  Chinese  present  more  favourable  terms  to  African  

a  successful  dispute  settlement  with  China  should  a  case  arise.    

which  are  registered  at  the  ICSID.  Secondly  we  will  look  at  another  set  of  three  between  China  and  the  Republic  
of  Benin,  Tunisia  and  Uganda.  The  remaining  parts  of  this  article  will  look  at  the  ICSID  and  the  challenges  they  
present  to  African  countries.  Finally  suggestions  will  be  made,  in  light  of  the  present  stage  of  development  of  most  
African  countries,  about  realistic  steps  to  be  taken  to  square  up  to  China  in  a  bilateral  trade  or  investment  dispute.  

1.2.  Foreign  Investment  and  Bilateral  Investment  Treaty

purpose  of  their  use  in  that  country  to  generate  wealth  under  the  total  or  partial  control  of  the  owner  of  the  assets.’58  
This  is  different  from  portfolio  investment  which  also  involves  the  movement  of  money  for  the  purpose  of  buying  
shares  in  a  company  or  other  security  instruments  through  which  capital  is  raised  for  ventures  in  another  country  
without  seeking  to  manage  or  control  such  a  company.  It  has  been  maintained  that  there  should  be  no  distinction  
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between  the  protection  offered  by  international  law  to  foreign  direct  investment59  and  portfolio  investments.  

While  physical  property  and  the  rights  associated  with  it  such  as  leases,  mortgages  and  liens  were  initially  consid-­

    where  it  was  held  that  shareholder’s  rights  could  not  be  conferred  with  
diplomatic  protection.  However,  much  later,  intangible  rights  such  as  intellectual  property  rights  came  to  be  in-­

transfer  from  an  investor  in  a  developed  country  to  a  local  partner  or  within  a  joint  venture  in  a  developing  country.

Arguments  have  also  been  put  forward  that  even  the  administrative  rights,  the  costs  involved  in  the  work  of  pre-­

‘investment’  and  compensated  should  the  arrangement  collapse.  In       what  was  submitted  to  
ICSID  for  determination  was  that  the  tendering  for  a  project  and  the  negotiations  that  followed  should  be  consid-­
ered  as  investment  if  the  deal  turned  out  unsuccessful  due  to  improper  reasons.

ICSID  has  been  seized  by  attempts  to  make  loans  and  promissory  notes  count  as  investments.    In  the  
    what  was  in  issue  before  ICSID  was  whether  the  failure  to  repay  a  loan  which  the  Slovak  government  

    the  claimant  wanted  to  be  compensated  for  an  interest  it  had  acquired  in  promissory  notes  which  

term  ‘foreign  investment.’

Bilateral  investment  treaties  ‘seek  to  set  out  the  rules  according  to  which  the  investments  made  by  the  nationals  of  
the  two  state  parties  in  each  other’s  territory  will  be  protected.’64      The  key  features  of  BITs  are  that  ‘they  are  made  
between  unequal  partners’65    and  create     between  the  parties.  While  some  writers  believe  that  BITs  
give  support  to  ‘standards  of  customary  international  law’66

67    The  developed  countries  which  are  in  most  cases  the  capital  seek  through  the  
BITs  to  legalise  the  notion  of  ‘prompt,  adequate  and  effective  compensation’  while  the  developing  countries  which  
again  in  most  cases  are  the  host  states  would  like  ‘appropriate  compensation’  to  be  the  standard  of  treatment  of  

The  main  reason  for  BITs  is  that  there  is  no  multilateral  agreement  on  investment  and  so  the  ‘states  had  to  resort  to  
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-­
sion  of  international  activities  of  corporations,  in  particular  of  holding  companies,  which  are  often  multinational,  

surprising  that  the  evolution  of  the  law  has  not  gone  further  and  that  no  generally  accepted  rules  in  the  matter  have  
crystallised  on  the  international  plane.      

2.  The  Characteristics  of  China-­Africa  Dispute  Settlement  Clauses  registered  at  the  ICSID

2.1.  China-­Ghana  BIT

states  clearly  that   it   is  concerned  with  ‘dispute  between  contracting  states’  about  ‘the  interpretation  or  applica-­
tion’  of  the  agreement  and  prescribes  settlement  ‘by  consultation  through  diplomatic  channel’  but  if  not  resolved  

arbitrators,  each  contracting  party  appointing  an  arbitrator  and  the  third  who  should  be  a  national  of  a  state  with  

the  chairman  of  the  tribunal  Article  9(3)  demands  that  the  third  arbitrator  has  to  be  ‘appointed  by  the  two  Contract-­
ing  States.’  So,  all  that  the  two  arbitrators  do  is  select  a  candidate  to  be  endorsed  by  the  Contracting  States.    In  the  

The  applicable  laws  are  ‘the  laws  of  the  Contracting  State  accepting  the  investment,  the  provisions  of  (the)  Agree-­
ment  and  the  principles  of  international  law  recognised  by  both  Contracting  States.’68  The  tribunal  ‘award  shall  be  

69  Even  though  the  tribunal  ‘upon  the  request  of  either  Contracting  

enforcement  of  the  award.

State  and  the  investor  of  other  Contracting  State.’    The  constitution  and  composition  of  the  arbitral  tribunal  is  like  

third  arbitrator  they  will  appoint  as  chairman.  While  the  tribunal  has  the  power  to  determine  its  procedure,  it  may  
‘take  guidance  from  the  Rules  of  the  Arbitration  Institute  of  the  Stockholm  Chamber  of  Commerce  or  the  Arbitra-­
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Article  10(4)

enforcement  provision  states  that  it  has  to  be  ‘in  accordance  with  the  respective  domestic  law’ of  the  Contracting  
States.

2.2.  China-­Egypt  BIT
The  BIT  between  China  and  Egypt  was  signed  on  21  April  1994  and  has  not  yet  entered  into  force.    The  dispute  

‘Settlement  of  Investment  Disputes.’  The  procedure  for  the  handling  of  disputes  between  Contracting  Parties  is  
very  much  similar  to  the  one  discussed  above  subsection  (a).

   i.  The  dispute  should  ‘be  settled  amicably  through  negotiations  between  the  parties.’71  
   ii.  Submission  of  ‘the  dispute  to  the  competent  court  of  the  Contracting  Party  accepting  the
             investment,’72  and

               months,’  the  constitution  of  an  arbitral  tribunal.

73

On  procedural  law  the  arbitral  tribunal  can  determine  its  own  procedure  but  may  take  as  guidance  ICSID  Rules.  
The  applicable  laws  as  spelt  out  in  Article  9(7)  are  ‘the  law  of  the  Contracting  Party  to  the  dispute  accepting  the  

principles  of  international  law  accepted  by  both  parties’  (Italics  mine).

2.3.  China-­Botswana  BIT

the  same  with  the  one  between  China  and  Egypt  with  corresponding  Articles  8  and  9  entitled  in  the  same  way  and  
the  paragraphs  written  in  the  same  words.

However,  in  Botswana  when  the  dispute  is  between  the  investors  of  one  Contacting  Party  and  the  other  Contracting  
Party  (that  is,  investor-­State  arbitration)  ‘the  Contracting  Party  involved  in  the  dispute  may  require  the  investor  

Contracting  party  before  submission  of  the  dispute’  to  ICSID  arbitration.
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of  them  has  come  into  force.  In  addition  to  signing,  international  treaties,  agreements  or  conventions  have  to  be  

3.  China-­Africa  BITs  known  to  UNCTAD  but  not  registered  with  ICSID
3.1.  China-­  Benin  BIT
The  China-­Benin  BIT  has  Articles  8  and  9  on  settlement  of  disputes.  Like  those  analysed  above  Article  8  is  on  
‘dispute  between  Contracting  Parties’  and  Article  9  on  investor-­State  arbitration.  What  is  peculiar  about  this  Agree-­
ment  is  that  in  any  dispute  involving  an  investor  and  the  State,  apart  from  providing  that  it  could  be  submitted  to  
either  the  court  of  the  State  where  the  investment  was  made  or  to  international  arbitration,  it  is  the  only  one  which  
designates   ICSID  or  UNCITRAL   (United  Nations  Commission  on   International  Trade  Law)   as   the   applicable  
law.  Again  its  proviso  before  submission  to  international  arbitration  is  couched  in  stronger  words  than  we  usually  

-­
lations  of  that  Contracting  Party  before  submission  to  international  arbitration.’74  So  here  the  host  State  has  the  

   (a)  provisions  of  this  Agreement;;

   (c)  the  principles  of  international  law  accepted  by  both  Contracting  Parties;;

   (e)  other  international  treaties  on  investment  to  which  both  Contracting  Parties  are  or  may  become  
               parties.75

This  is  the  widest  China-­Africa  BIT  article  on  applicable  laws  as  it  covers  past,  present  and  future  laws  that  the  
parties  signed  before  or  may  sign  up  after  the  agreement.    It  also  urges  both  parties  ‘to  commit  themselves  to  the  
enforcement  of  the  award.’76
3.2.  China-­Tunisia  BIT
The  China-­Tunisia  BIT  is  the  only  one  having  only  two  paragraphs  on  investor-­State  arbitration.  It  provides  for  
submission  of  the  dispute  to  either  ‘the  competent  court  of  the  Contracting  Party’  or  ‘to  the  ICSID.’77  It  is  also  the  

78  (see  
footnote  for  the  provision  of  the  protocol).
3.3.  China-­  Uganda  BIT
The  China-­Uganda  BIT  is  unique  in  many  respects.    It  reverses  the  order  of  its  Articles  8  and  9  on  the  settlement  
of  disputes  by  providing  under  Article  8  for  investor-­State  dispute  settlement  and  Article  9  for  dispute  between  the  
Contracting  Parties.
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Article  8  on  investor-­State  arbitration  provides  for  the  settlement  of  any  ‘legal  dispute…  through  negotiations  be-­

   by  either  party  to  the  dispute,  it  shall  be  submitted    by  the  choice  of  the  investor

   (a)  to  the  competent  court  of  the  Contracting  Party  to  the  dispute;;
   (b)  to  the  International  Centre  for  the  Settlement  of  Investment  Disputes  (ICSID)  …,  provided  that  the    
             Contracting  Party  involved  in  the  dispute  may  require  the  investor  concerned  to  go  through  the      

                                      Contracting  Party  before  the  submission  to  ICSID.  Once  the  investor  has  submitted  the  dispute  to  
             the  competent  court  of  the  Contracting  Party  concerned  or  to  the  ICSID,  the  choice  of  one  of  the  two  

79  (Italics  added).

Note  that  submission  of  dispute  is  ‘to  the  competent  court  of  a  Contracting  Party  and  not  to  the  court  of  ‘the  State  
where  the  investment  was  made.’  As  drafted,  does  this  Agreement  preclude  the  State  Party  from  suing  the  investor  
in  a  competent  court  or  submitting  the  case  to  ICSID?  Again  why  should  the  choice  of  either  a  domestic  compe-­

through  domestic  administrative  review  procedures?’  This  does  not  seem  to  balance  the  scale  of  justice  as  it  is  
tilted  in  favour  of  the  investor,  leaving  the  State  Party  powerless.

4.  Structure  and  Contents  of  Bilateral  Investment  Treaties
-­

erty  to  be  protected,  (c)  treatment  to  be  accorded  foreign  investors,  (d)  the  dispute  settlement  clause  and  (e)  entry  
into  force,  duration  and  termination.

4.1.  The  Purpose  of  the  BIT
As  mentioned  at  the  outset,  BITs  generally  (China-­Africa  BITs  inclusive)  usually  state  that  they  are  for  the  recipro-­
cal  encouragement  and  protection  of  investments.  However,  a  respected  authority  has  observed  that  ‘(t)he  state-­

the  developed  state  to  the  developing  state…  there  is  an  erosion  of  sovereignty  by  one  party  without  a  correspond-­
ing  erosion  in  the  other  party’   (italics  added).  This  statement  appears  to  have  been  overstated  and  it  contended  
here  that  it  is  not  that  there  is  no  corresponding  erosion  of  sovereignty  in  the  other  party  but  that  the  weaker  party  
lacks  the  means  to  invoke  it,  that  is,  suffers  from  the  inability  to  make  operative  the  machinery  of  justice.  As  will  

of  the  right  holder.

A  BIT  purports  to  create  a  symmetrical  legal  relationship  between  the  two  states,  for  it  provides  that  either  party  
-­
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two  countries.81

economy  of  the  recipient  state.

               courage  its  investors  to  take  investments  to  the  other  party?  and
   (ii)  Can  it  be  argued  that  the  host  state  can  escape  its  obligations  by  showing  that  a  particular  foreign  

           development  or  that  it  was  positively  harmful  to  such  and  therefore  fell  outside  the  protection  of  the    
                                    treaty?82

-­

83

should  be  recognised  by  international  law.  This,  he  argued,  was  because  the  creation  of  intangible  property  and  
the  rights  in  intellectual  property  such  as  licensing  agreements,  management  and  consultancy  contracts,  patents,  
copyright,  know-­how,  legal  concessions  and  franchises  is  the  domain  of  the  domestic  law  and  as  such  outside  the  
province  of  international  law.  Case  law  has,  however,  long  recognised  intangible  rights.  Both  in  
Rey84  and  in  the   85cases    the  subject  of  litigation  in  French  and  English  courts  respectively  were  
trademarks.

In  modern  BITs  the  term  ‘investment’  has  come  to  include  (1)  real  property  and  all  the  rights  associated  with  it  such  

in  the  US  model  BIT,  licences  and  permits  for  manufacture,  use,  sale,  search  and  utilisation  of  natural  resources.

One  argument  is  that  all  this  need  to  be  protected  in  order  to  make  foreign  investment  worth  the  effort  and  money  
of  the  investor.    A  counter  argument  is  that  to  include  privileges  conferred  by  public  law  on  the  investor  as  rights  
that  should  enjoy  protection  under  international  law  would  be  unfair  to  the  host  state.  If  the  effect  of  the  treaty  is  to  
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make  ‘public  law  rights  irrevocable  once  granted’  then  the  central  purpose  of  public  law,  which  is  to  serve  public  
interest,  is  defeated.  Some  states  like  Australia  and  Indonesia  have  sought  to  reserve  public  interest  law  rights  for  
themselves  by  including  in  their  BITs  that  only  those  investments  ‘made  in  accordance  with  the  laws,  regulations  

investor  in  a  state  of  uncertainty.

Again  it  has  been  argued  that  permanent  sovereignty  over  natural  resources  is  a  peremptory  norm  of  international  
law  regarded  as   87  from  which  
no  derogation  is  permitted.  Therefore,  the  argument  persists  that  the  assertion  that  states  enter  into  BITs  voluntarily  
does  not  mean  that  the  treaties  they  purport  to  make  are  valid.    The  counter  argument  here  is  that  the  BIT  revokes  
the  state’s  discretion  throughout  the  time  that  it  remains  in  force.

-­
    an  

ICSID  arbitration  tribunal  ruled  that  investors  who  did  not  have  state  approval  could  not  invoke  the  treaty.    

4.3.  Dispute  Resolution:  Arbitration  under  the  ICSID  Convention

   a.  the  case  must  be  between  a  Contracting  State  and  a  national  of  another  Contracting  State,
   b.  prior  consent  must  have  been  given  in  writing  for  a  dispute  arising  between  the  parties  to  be         
         submitted  to  ICSID,  and  
   c.  such  a  dispute  must  be  a  legal  dispute  arising  directly  out  of  an  investment.

Where  the  host  State  and  the  investor’s  country  of  origin  are  parties  to  the  ICSID  Convention,  the  arbitration  aris-­
ing  from  their  dispute  is  said  to  be  a  direct  contractual  ICSID  arbitration.  However,  it  is  not  always  that  the  State  
accepting  the  investment  and  the  investor’s  country  of  origin  are  both  signatories  to  the  ICSID  Convention.  There  
could  be  an  indirect  consent  to  ICSID  arbitration  in  (a)  the  host  State’s  domestic  law,  (b)  another  bilateral  invest-­
ment  agreement  between  the  host  State  and  the  investor’s  home  country,  or  (c)  a  multilateral  investment  treaty  
between  the  relevant  countries.89
As  we  have  seen  above,  all  the  China-­Africa  BITs  contain  a  reference  to  the  ICSID  for  dispute  settlement,  but  is  
that  enough?  According  to  Broches,  the  mere  reference  to  ICSID  in  a  BIT  is  not  enough  to  create  jurisdiction  under  

   a.  where  it  is  stated  that  the  dispute  ‘shall,  upon  agreement  by  both  parties,  be  submitted  for  arbitration    
         to  the  Centre.’  This  does  not  give  jurisdiction  to  the  ICSID  because  an  agreement  may  not  be  reached  
         after  a  dispute  has  arisen;;
   b.  where  the  requirement  is  a  ‘sympathetic  consideration  to  a  request  for  conciliation  or  arbitration  by    
         the  Centre’  which  is  short  of  consent;;
   c.  where  the  host  State  holds  the  prerogative  ‘to  assent  to  any  demand  on  the  part  of  the  national  to  
         submit  for  conciliation  or  arbitration  any  dispute  arising  from  the  investment,’  and  may  not  be  keen  to  
       give  it  and  so  stalls  the  process,  and
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   d.  where  as  in  a  UK  BIT  it  is  clearly  stated,  ‘Each  contracting  Party  hereby  consents  to  submit  to  the
         ICSID  for  settlement  by  conciliation  or  arbitration  under  the  Convention  on  the  Settlement  of  
         Investment  Disputes  between  States  and  Nationals  of  other  States…  any  legal  disputes  arising  
         between  that  Contacting  Party  and  a  national  or  company  of  the  other  contracting  Party  concerning  
         an  investment  of  the  latter  in  the  territory  of  the  former.’  This  gives  ICSID  full  jurisdiction.

91

remedies  if  there  is  a  treaty  of  friendship,  commerce  and  navigation  between  the  parties.    It  was  the  opinion  of  the  

treaty  and  not  the  contract,  the  dispute  could  be  submitted  directly  to  the  ICSID.

4.4.  Exhaustion  of  Host  State  Remedies  –  the  Channel  Tunnel  Case
In   the     of   the  contract  

-­

   Settlement  of  disputes
(1)  If  any  dispute  or  difference  shall  arise  between  the  employer  and   the  contractor  during   the  progress  of   the  

-­
tors)…
   (2)  The  contractor  shall  in  every  case  continue  to  proceed  with  the  works  with  all  due  diligence  \
             and  the  contractor  and  the  employer  shall  both  give  effect  forthwith  to  every  such  decision  of  the  
           panel  (provided  that  such  decision  shall  have  been  made  unanimously)  unless  and  until  the  same  shall  
           be  revised  by  arbitration…

           unanimous  decision  of  the  panel  is  not  given  effect  in  accordance  with  Clause  67(2)…either  party  
           may  notify  the  other  in  writing  that  the  dispute  be  referred  to  arbitration.
   (4  All  disputes  or  differences  in  respect  of  which  a  notice  has  been  given  under  Clause  67(3)  by  either    
         party  that  such  dispute  or  difference  is  to  be  referred  to  arbitration  and  any  other  dispute  or  difference    

         ICSID.    The  seat  of  such  arbitration  shall  be  in  Brussels.93  

In   the  case,   the  plaintiffs  employed   the  defendants,  a  consortium  of  English  and  French  companies,   to  build  a  
tunnel  under  the  English  Channel  between  England  and  France  and,  by  a  letter  of  variation,  to  construct  a  cooling  
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system.    At  issue  before  the  court  was  how  much  that  should  be  paid  for  the  cooling  system.  The  defendants  threat-­
ened  to  suspend  work  alleging  breach  of  contract  by  the  plaintiffs.    The  plaintiffs  sought  an  injunction  to  restrain  

the  injunction  and  dismissed  the  defendant’s  action  to  stay  the  plaintiffs’  action  in  favour  of  arbitration.

The  Court  of  Appeal  allowed  the  defendants’  appeal  and  granted  a  stay  of  the  action  holding  that  where  there  is  an  
agreement  to  arbitrate,  a  party  will  not  be  allowed  to  disregard  it  merely  because  a  preliminary  step  was  not  taken,  
(and  of  much  interest  to  us  here)  that  the  court  had  no  power  to  grant  an  injunction  under  section  12(6)(h)  of  the  

The  plaintiffs  appealed  the  decision  of  the  Court  of  Appeal  and  the  House  of  Lords  held  that  ‘the  court  had  an  
inherent  power  to  stay  proceedings  brought  before  it  in  breach  of  an  agreement  to  decide  disputes  by  an  alternative  
method.’94

The  appellants  now  regret  their  choice.    To  push  their  claim  for  a  mandatory  relief  through  the  mechanisms  of  
clause  67  is  too  slow  and  cumbersome  to  suit  their  purpose,  and  they  now  wish  to  obtain  far  reaching  relief  through  

that  this  is  not  such  a  case,  and  that  to  order  an     injunction  here  would  be  to  act  contrary  both  to  the  general  
tenor  of  the  construction  contract  and  the  spirit  of  international  arbitration.95
    
5.  ICSID  Model  BIT  Clauses
The  ICSID  has  written  a  model  for  parties  to  BITs  to  copy  or  modify  as  they  wish.

5.1.  Basic  Submission  Clause

of  or  relating  to  this  agreement  for  settlement…  

‘Consent  of  the  parties  to  arbitration  under  this  Convention  shall,  unless  otherwise  stated,  be  deemed  consent  to  
96  Article  27  rules  out  ‘diplomatic  protection’  for  nationals  

involved  in  ICSID  disputes.
On  what  constitutes  ‘investment’  the  parties  are  allowed  to  stipulate  ‘that  the  transaction  to  which  this  agreement  
relates  is  an  investment,’97  whatever  it  is.  
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5.2.  The  Model  Clause  on  the  Applicable  Law

(1)  The  Tribunal  shall  decide  a  dispute  in  accordance  with  such  rules  of  law  as  may  be  agreed  by  the  parties.    
            In  the  absence  of  such  agreement,  the  Tribunal  shall  apply  the  law  of  the  Contracting  State  party  to  the  

  non  liquet  on  the  ground  of  silence  or  obscurity  of  the  law.
(3)  The  provisions  of  paragraphs  (1)  and  (2)  shall  not  prejudice  the  power  of  the  Tribunal  to  decide  a  dispute  

An  ICSID  award  is  ‘binding  on  the  parties’  and  is  not  ‘subject  to  any  appeal  or  to  any  other  remedy,’98  but  can  be  

   (a)  that  the  Tribunal  was  not  properly  constituted;;

   (c)  that  there  was  corruption  on  the  part  of  a  member  of  the  tribunal;;  
   (d)  that  there  has  been  a  serious  departure  from  a  fundamental  rule  of  procedure;;  or  
   (e)  that  the  award  has  failed  to  state  the  reasons  on  which  it  is  based.99

5.3  The  Exhaustion  of  Domestic  Remedies

Before  either  party  hereto  institutes  an  arbitration  proceeding  under  the  Convention  with  respect  to  a  particular  

remedies  available  under  the  laws  of  the  Host  State  with  respect  to  that  dispute  [list  of  required  remedies],  unless  
the  other  party  hereto  waives  that  requirement  in  writing.

6.  BITs  or  a  Multilateral  Agreement  like  the  GATT  1994  with  the  Most-­Favoured-­Nation  
(MFN)  and  National  Treatment  Principles  

6.1.  Object  and  Purpose  of  Article  I  GATT  1994:  MFN

  The  Appellate  Body  referred  to  it  as  a  

But   the  central  position  of   the  MFN  obligation  notwithstanding,   the  principle  appears   to  be  more  honoured   in  

100

101
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102  

103

104  

105

breach  than  in  observance  as  it  has  been  very  much  vitiated  by  regional  trade  agreements.     As  the  WTO  itself  

  

The  Sutherland  Report  on  
obligation  due   to   regional   trade   agreements   entered   into   by  WTO  Members,   the   non-­discriminatory  principle  

much  trade  between  the  major  economies  is  still  conducted  on  an  MFN  basis.  However,  what  has  been  termed  the  
‘spaghetti  bowl’  of  customs  unions,  common  markets,  regional  and  bilateral  free  trade  areas,  preferences  and  an  

treatment.’

-­
    and  Appellate  Body  in  and     made  clear.

6.2  Applications  of  Article  I:  MFN

trade  agreements  having  MFN’     but  the  underlying  argument  is  that  there  is  a  threshold  to  international  trade  

discipline  as  everyone  else.’
countries  more  than  it  is  helping  them.’ This  is  due  to  the  fact  that  the  developing  countries  that  accede  to  the  
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6.3  National  Treatment
The  Appellate  Body  described  the  national  treatment  principle  of  non-­discrimination  as  ‘a  cornerstone  of  the  world  
trading  system.’111

-­
ucts  so  as  to  afford  protection  to  domestic  products’112  and  also  that  ‘[t]he  products  of  the  territory  of  any  contract-­

113  and  still  further  that  the  products  imported  from  abroad  ‘shall  be  accorded  treatment  no  less  favourable  than  
that  accorded  to  like  products  of  national  origin  in  respect  of  all  laws,  regulations  and  requirements  affecting  their  
internal  sale,  offering  for  sale,  purchase,  transportation,  distribution  or  use.’  114

6.4.  The  Object  and  Purpose  of  Article  III  of  the  GATT  1994

In
clearly  to  treat  the  imported  products  in  the  same  way  as  the  like  domestic  products  once  they  had  been  cleared  
through  customs.  Otherwise  indirect  protection  could  be  given.’115  
out  that  ‘the  purpose  of  Article  III  …is  to  ensure  that  internal  measures  ‘not  be  applied  to  imported  or  domestic  
products  so  as  to  afford  protection  to  domestic  production.’116

In  Japan  
   The  broad  and  fundamental  purpose  of  Article  III  is  to  avoid  protectionism  in  the  application  of  internal    

   measures  “not  be  applied  to  imported  or  domestic  products  so  as  to  afford  protection  to  domestic  

   competitive  conditions  for  imported  products  in  relation  to  domestic  products.  ‘[T]he  intention  of  the    
   drafters  of  the  Agreement  was  clearly  to  treat  the  imported  products  in  the  same  way  as  the  like  
   domestic  products  once  they  had  been  cleared  through  customs.  Otherwise  indirect  protection  could  be    
   given.117

110  
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120

121

122

123

124

125

-­
petitive  relationships.’118  It  covers  de  jure  and  de  facto  discrimination  such  as  an  ‘origin-­based’  measure  such  as  

  119  where  the  measure  at  issue  was  a  dual  retail  distribution  system  selling  imported  
beef  in  a  separate  store  or  a  different  section  of  a  supermarket  and  ‘origin-­neutral’  measure  as  in   Alcoholic  

shochu  

or  substitutable  products.

6.5.  National  Treatment  and  TRIPS
121 -­

treatment  obligation  long  been  a  cornerstone  of  the  Paris  Convention  and  other  international  intellectual  property  
conventions.  So,  too,  has  the  national  treatment  obligation  long  been  a  cornerstone  of  the  world  trading  system  
that  is  served  by  the  WTO.122

But  even  though  national  treatment  is  of  much  importance  to  TRIPS,  its  application  to  TRIPS  is  limited  in  scope  
to  IP  rights  addressed  in  the  TRIPS.    As  the  Panel  noted  in     
As  is  made  clear  by  the  footnote  to  Article  3  of  the  TRIPS  Agreement,  the  national  treatment  rule  set  out  in  that  
Article  does  not  apply  to  use  of  intellectual  property  rights  generally  but  only  to  ‘those  matters  affecting  the  use  of  
intellectual  property  rights  especially  addressed  in  this  Agreement.123  

maintenance  and  enforcement  of  intellectual  property  rights  as  well  as  those  matters  affecting  the  use  of  intellec-­

6.6.  Applications  of  Article  III  of  the  GATT  1994  on  Development
While  the  principles  of  non-­discrimination  have  been  hailed  as  the  pivot  of  the  WTO,124    the  developing  countries  
that  are  writhing  under  a  situation  of  near-­destitution  see  them  as  ‘kicking  away  the  ladder’  so  that  they  will  remain  
forever  undeveloped.125

nurture  their  domestic  industries  see  the  principles  as  handicaps  to  their  development.    
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Moreover,  each  WTO  Ministerial  Declaration  enticed  developing  and  least  developed  countries  with  some  prom-­

126    But  the  preced-­
ing  round  of  trade  negotiations  which  held  a  similar  promise  offered  little.    At  the  end  of  the  Kennedy  Round,  ‘the  
less  developed  nations  which  participated  issued  a  statement  indicating  their  disappointment  over  the  paucity  of  

127    Two  major  disappointments  of  the  developing  countries  were  their  failure  to  
achieve  a  reduction  or  elimination  of  duties  on  particular  products  that  are  of  interest  to  the  developing  countries,  
‘particularly  tropical  crops,’128     and  the  fact  that  non-­tariff  barriers  remained  much  unaffected  in  the  developed  
countries.  An  independent  analysis  done  by  UNCTAD  found  that  the  average  tariff  reductions  were  more  on  prod-­
ucts  of  interest  to  developed  countries  and  less  on  those  of  interest  to  developing  countries.129      The  odds  are  still  
against  developing  countries  even  after  concluding  a  round  of  trade  negotiations.    

Conclusion
From  the  above  analysis,  we  can  conclude  that  the  zeal  to  be  seen  in  the  company  of  China,  a  fast  developing  coun-­

we  have  reviewed  their  BITs.    None  of  the  BITs  is  registered  at  the  ICSID  or  has  any  date  of  entering  into  force.    
Again  the  drafting  of  the  treaties  is  so  loose  that  none  evinces  an  intention  to  move  from  politics  to  creating  a  
legally  binding  document.

(FDI)  casts  doubt  as  to  the  veracity  of  the  claim.  UNCTAD  states,  ‘An  aggregate  statistical  analysis  does  not  reveal  

The  World  Bank  is  also  of  the  view  
that  ‘countries  that  had  concluded  a  BIT  were  no  more  likely  to  receive  additional  FDI  than  were  countries  without  
such  a  pact.’  131

the  collapse  of  its  socialist  government  concluded  seven  BITs  within  three  years  while  both  Singapore  and  Ma-­

130

131
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132

133

concludes  that  some  countries  use  the  signing  of  a  BIT  as  a  façade  for  ‘dispelling  any  impression  of  risk  associated  
with  the  country  in  the  past.  Investors  know  better  and  he  concludes  that  ‘attracting  foreign  investment  depends  
more  on  the  political  and  economic  climate  being  favourable  to  such  foreign  investment  than  on  the  creation  of  a  
legal  structure  for  its  protection.’132  In  summary,  there  is  no  correlation  between  the  numbers  of  investment  treaties  
a  country  enters  into  and  the  attraction  of  FDI  into  the  country.

a  legally  binding  document,  the  options  that  are  open  to  the  countries  that  have  signed  BITs  with  China  are  very  
limited.    No  country  has  dared  take  on  China  legally  even  when  there  are  allegations  of  violations  of  intellectual  
property  rights.    There  is  no  case  known  to  this  writer  both  at  the  ICSID  or  the  WTO  in  which  China  is  either  the  
claimant  or  the  defendant,  as  if  she  lives  outside  the  precincts  of  international  economic  law.

Again  Canada  is  developed  while  both  Russia  and  Thailand  are  developing  outside   the  ICSID.     The  choice  of  

oil  appear  relatively  the  same,  the  driving  force  for  the  decision  of  where  to  invest  seems  to  be  the  cost  of  labour  
and  a  stable  political  climate  including  the  judicial  system  for  the  settlement  of  disputes  and  enforcement  of  court  

and  good  governance  may  do  the  magic  of  attracting  FDI  that  the  multiplicity  of  BITs  has  failed  to  do  for  Africa.  

-­
istered  at  the  ICSID,  none  of  which  is  with  an  African  country.  In  Africa  Egypt  tops  the  list  with  ninety-­one  (91)  
BITs  it  has  signed  with  other  countries  (higher  than  the  USA  which  has  only  48);;  however,  not  that  is  between  
Egypt  and  an  African  country  has  entered  into  force.  Tanzania  has  only  twelve,  all  of  which  have  entered  into  force  

between  South  Africa  and  Mozambique.  One  may  therefore  conclude  that  intra-­Africa  BITs  are  not  taken  seriously  
by  the  governments  that  sign  them.  Perhaps  the  Chinese  may  have  read  levity  into  African  BITs  as  none  they  have  

To  do  business  with  the  Dragon,  African  legal  draftsmen  need  to  be  more  concise  to  make  sure  that  the  BITs  that  
-­

ment  with  regard  to  the  agreement  and  clearly  specify  the  law  and  procedure  to  be  applied  to  the  disputes  that  may  
arise,  whether  strict  legal  rules  apply  or  whether  good  faith  could  apply  and,  very  importantly,  the  place  that  the  
proceedings  are  to  be  held  which  determines  the       Since  the  ICSID  Convention  allows  arbitrations  under  it  

Cairo  as  the  seat  of  arbitration.133
in  Arusha.
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EPA  NEGOTIATIONS  AND  REGIONAL  INTEGRATION  IN  AFRICA:  BUILDING  OR  
STUMBLING  BLOCKS?
By  Sanoussi  Bilal  &  Corinna  Braun-­Munzinger  (ECDPM)*

1  INTRODUCTION

Caribbean  and  Caribbean  (ACP)  countries  did  not  lose  their  privileged  access  to  European  markets.  Eighteen  Afri-­
can  states,  including  most  non-­least  developed  and  some  least  developed  countries  (LDCs),  have  initialled  interim  

-­

(FTA)  with  the  EU,  the  Trade,  Development  and  Cooperation  Agreement  (TDCA).  
  
As  World  Trade  Organisation  (WTO)-­compatible  free  trade  deals,  the  (interim)  EPAs  have  removed  the  risk  that  
the  end  of  the  Cotonou  waiver  would  result  in  some  ACP  losing  their  preferential  EU  market  access.  Free  from  
the  pressure  to  meet  WTO  commitments,  the  parties  can  now  continue  negotiations  towards  more  comprehensive  
EPAs,  based  on  their  initial  development  objectives.  

2  Background
2.1  From  Lomé  to  Cotonou

-­
-­

and  beef  and  veal  were  considered  to  be  very  progressive  measures  that  would  enable  ACP  governments  to  achieve  
-­

cially  after  the  end  of  the  Cold  War.

as  99  per  cent  of  all  products,  the  ACP  share  in  European  imports  had  dwindled,  from  nearly  8  per  cent  in  1975  

EU  imports  from  the  ACP  consisted  of  primary  products,  mainly  agricultural  products  (23.8  per  cent)  and  energy  

the  ACP,  even  though  in  total,  products  from  the  ACP  accounted  for  a  mere  2.82  per  cent  of  the  share  of  EU  total  
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Besides  the  disappointing  results  of  the  EU  preferential  trade  regime  in  favour  of  ACP  countries,  tension  has  been  
growing  between  the  preferences  and  the  rules  of  the  World  Trade  Organisation  (WTO).  WTO  rules  do  permit  
preferences  as  such,  as  long  as  they  are  based  on  objective  and  transparent  criteria  related  to  development.  The  

regime,  based  on  historical  grounds  (the  ACP  group  being  composed  of  former  colonies  from  European  countries)  

pressure  from  WTO  non-­ACP  developing  country  members  (in  particular  banana  producing  countries),  and  the  
high  price  the  EU  had  to  pay  to  obtain  a  WTO  waiver  ,  the  EU  became  convinced  that  a  new  ACP-­EU  trade  rela-­
tionship  was  needed,  which  was  WTO-­compatible  and  would  foster  the  ACP  integration  in  the  world  economy.

2.2  Key  features  of  Economic  Partnership  Agreements

period  .  

-­

and  socially  acceptable’.  Hence,  EPAs  are  not  just  ordinary  agreements  on  trade.  Rather,  they  are  intended  to  be  
development-­oriented  trade  arrangements  to  foster  development  and  economic  growth  in  ACP  countries  which  
will  ultimately  contribute  to  poverty  eradication.  

abolish  substantially  all  trade  restrictions  between  both  parties  (CPA  Art.  37.7).  This  is  a  radically  new  element  in  
ACP-­EU  trade  relations  and  also  a  necessary  requirement  to  make  the  EPAs  WTO-­compatible,  in  line  with  Article  

up,  on  a  reciprocal  basis,  their  own  markets  to  EU  products  in  order  to  retain  their  preferential  access  to  the  EU  
market.  The  rationale  for  reciprocity  rests  on  the  principle  that  liberalisation  of  ACP  markets  towards  the  EU  will  
increase  competition  within  ACP  economies,  thereby  stimulating  local  and  foreign  (including  EU)  investment  and  
the  necessary  adjustment  of  their  economies,  leading  to  growth  and  development.

as  in  some  of  the  interim  deals.  The  principle  of  basing  future  trade  cooperation  on  regional  integration  stems  from  
the  conviction  that  regional  integration  is  a  key  stepping  stone  towards  further  integration  into  the  world  economy,  
as  well  as  an  important  instrument  to  stimulate  investment  and  lock  in  the  necessary  trade  reforms  (CPA  Art.  35.2).

South  nature  of  the  relationship.  The  CPA  states  that  EPAs  will  take  into  account  the  different  levels  of  develop-­

and  differential  treatment  and  asymmetry.  In  particular,  LDCs,  small  and  vulnerable  economies,  landlocked  coun-­

Hence,  the  EPA  negotiations  constitute  a  shift  in  ACP-­EU  trade  cooperation  relations,  ending  an  era  of  non-­recip-­
rocal  trade  preferences  and  replacing  the  all-­ACP-­EU  trading  arrangement  by  several  separate  agreements  that  are  

the  ACP.  In  essence,  the  EPAs  should  thus  be  essentially  enhanced,  development-­oriented  free  trade  areas  between  
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ACP  regional  groupings  and  the  EU.  They  aim  to  cover  not  only  trade  in  goods  and  agricultural  products,  but  also  in  
services,  and  should  address  tariff,  non-­tariff  and  technical  barriers  to  trade.  As  proposed  by  the  European  Commis-­
sion,  other  trade-­related  areas  would  also  be  covered,  including  by  increased  cooperation  between  the  EU  and  the  ACP,  

and  phytosanitary  (SPS)  measures,   trade  facilitation,   trade  and  environment,   trade  and  labour  standards,  consumer  
policy  regulation  and  consumer  health  protection,  food  security,  public  procurement,  etc.

3  The  Negotiation  Process

a  result,  and  amidst  much  tension  and  frustration  on  either  side  of  the  table,  there  had  been  only  limited  substantive  

the  ACP  groupings.  

For  various  reasons,  EC  and  ACP  negotiators  have  in  most  cases  not  been  able  to  reach  a  common  understanding  and  
approach  on   the  cornerstones  of   the  new  trading  arrangement,  notably,  and  quite  surprisingly,  on   the  development  
component  and  regionalism.  A  good,  but  striking,  illustration  in  this  respect  is  the  fundamental  divergence  between  
the  negotiating  parties  in  terms  of  their  approach  towards  development.  For  the  EU,  EPAs  will  foster  development  
mainly  through  trade  liberalisation  and  the  creation  of  the  right  policy  framework  to  attract  investment.  In  addition,  by  
building  on  the  ACP  regional  integration  processes,  EPAs  should  contribute  to  the  establishment  of  effective  regional  
markets  in  the  ACP,  thus  attracting  and  stimulating  both  domestic  and  foreign  investment,  a  necessary  condition  for  
sustainable  development.  While  most  of  the  ACP  states  would  agree  with  the  EU  on  the  development  opportunities  of-­

conditions  to  foster  development  and  alleviate  poverty.  From  an  ACP  perspective,  an  EPA  must  also  be  accompanied  

ACP  countries’  productive  and  trading  capacities,  it  has,  however,  been  reluctant  to  discuss  these  issues  in  the  EPA  
-­

ing,  which  is  covered  already  by  the  EDF  under  the  Cotonou  Agreement  and  complemented  by  EU  Member  States  
bilateral  cooperation.  
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-­
ated  agreements  and  a  clear  link  between  AfT  and  the  development  support  for  EPAs  was  established  in  the  EU  

commitments  on  development  cooperation,  as  demanded  by  the  ACP  side.

A  deadline  can  often  be  regarded  as  a  stimulus  for  the  parties  to  move  ahead  and  may  have  helped  to  put  trade  
higher  on  the  agenda  of  policy-­makers.  But  both  parties  certainly  started  too  late  to  negotiate  on  substantive  issues  
while  spending  the  initial  years  discussing  systemic  questions  without  being  able  to  reach  an  agreement.  The  push  
given  by  the  looming  deadline  may  thus  have  helped  to  propel  both  parties  to  the  negotiating  table  and  to  focus  
on  the  major  issues  (notably  market  access,  a  core  issue  in  any  free  trade  agreement).  However,  the  recent  events  
also  demonstrate  that  too  much  pressure  in  an  asymmetric  relationship  like  that  between  the  EU  and  the  ACP,  can  

relationship.    

regions,  has  also  taken  its  toll  on  a  smooth  progress  in  the  negotiations.  EPA  negotiations  brought  to  the  table  two  
groups  of  countries  between  which  there  was  a  wide  gap  in  terms  of  negotiating  power.  This  was  formally  rec-­
ognised  in  the  Cotonou  Agreement,  in  which  the  EC  and  the  ACP  also  agreed  to  use  the  preparatory  period  in  the  

their  concerns  about  persisting  capacity  constraints,  which  affect  their  ability  to  negotiate  effectively  and  imple-­
ment  the  EPAs.

The  EU  therefore  may  have  succeeded  in  getting  countries  to  sign  through  pressure  and  the  threat  of  imposing  

forward  the  process  and  related  reforms.  

the  EU  and  ACP  countries,  too  often  prevailed  over  development  concerns.  It  seems  that  largely  pragmatic  con-­
cerns  ultimately  overshadowed  the  outcome  of  the  negotiations.  While  conformity  with  the  WTO  rules  of  its  trade  

market  was  of  prime  importance  for  most  of  its  ACP  counterparts.

interests   still  prevail  over   regional   integration  agenda.  Conducting   interim  agreements  bilaterally  provided   the  
opportunity  to  also  safeguard  market  access  in  those  regions  where  regional  solutions  were  not  possible  in  the  
remaining  time.  The  bilateral  approach  adopted  by  the  EC  and  some  ACP  counterparts,  however,  is  clearly  at  odds  
with  one  of  the  key  objectives  of  the  EPAs,  which  is  to  build  on  and  reinforce  regional  integration.

from  these  as  suitable.
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4  The  Agreements  Initiated  in  2007

4.1  Which  countries  have  concluded  (interim)  EPAs
The  list  of  countries,  within  their  regional  groupings,  that  have  concluded  an  (interim)  EPA  is  presented  in  the  

In  two  regions  all  members  have  signed.  These  are  the  Caribbean  Forum  (CARIFORUM)  and  the  East  African  
Community  (EAC).  The  latter  is  perhaps  the  more  noteworthy,  since  all  but  one  signatory  are  LDCs  and,  hence,  

In  EAC  all  parties  appear  to  have  agreed  to  the  same  liberalisation  schedule  and  so  the  EPA  should  not  in  principle  
cause  any  problems  for  achieving  a  CET.  In  fact,  EAC  is  the  only  region  for  which  this  is  the  case.  The  end  point  
for  CARIFORUM  (apart  from  Dominican  Republic)  is  understood  from  those  involved  in  the  negotiations  to  be  

-­
tions  in  the  schedules  for  the  implementation.  

At  the  other  end  of  the  spectrum  is  West  Africa.  Only  two  countries  have  signed  interim  EPAs,  and  they  are  sig-­

States  (ECOWAS)  have  not  joined  the  interim  EPA,  and  that  there  is  no  established  accord  that,  if  all  joined,  would  

one  country  in  the  region  with  different  tariff  obligations  towards  the  EU  from  all  the  rest.  The  interim  agreement  

have  not  so  far  joined.

integration.

The  word  ‘region’  is  in  inverted  commas  above  because  both  ESA  and  SADC-­minus  are  now  different  groupings  

that  have  agreed  FTAs  or  customs  unions  under  Common  Market  of  Eastern  and  Southern  Africa  (COMESA)  and  
under  SADC).  Apart  from  the  unresolved  position  of  South  Africa  (see  below)  the  differences  are  relatively  small  

Lesotho,  Namibia  and  Swaziland  (BLNS)  and  Mozambique  as  signatories,  with  the  position  of  South  Africa  still  
under  a  question  mark.  

In  the  case  of  ESA,  though,  the  changes  are  substantial.  The  ‘ESA  region’,  as  determined  by  the  signatory  states,  
now  consists  just  of  four  islands  plus  Zimbabwe  (the  current  ability  of  which  to  implement  any  trade  agreement  
must  be  a  matter  for  conjecture).    Unless  other  countries  join,  it  is  hard  to  see  how  this  grouping  can  be  considered  
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a  ‘real’  region.  The  implications  for  COMESA  are  clearly  very  important.

no  member  can  agree  a  new  trade  regime  with  a  foreign  country  without  the  consent  of  all.  Since  South  Africa  
has  not  initialled  an  interim  EPA,  this  consent  has  clearly  not  been  given.  What  happens  now  is  uncertain.  South  
Africa  would  appear  to  have  the  right,  if  it  so  chose,  to  support  autonomously  a  change  in  the  SACU  CET  towards  
the  EU  that  brought  it  into  line  with  the  obligations  that  BLNS  have  accepted.  In  other  words,  there  would  appear  
to  be  a  prima  facie  case  that  South  Africa  would  not  need  actually  to  sign  an  EPA  in  order  for  the  situation  to  be  
regularised;;  it  would  merely  need  to  accept  autonomously  the  required  changes  to  the  SACU  tariff.  But,  unless  

implementation  period)  the  EU  would  also  need  to  accept  some  changes  to  the  provisions  of  its  TDCA.  This  is  
because  some  goods  will  be  liberalised  later  under  the  EPA  than  is  scheduled  under  the  TDCA.  Unless  and  until  
both  of  these  things  happen  it  would  appear  that  the  commitments  to  which  BLNS  have  agreed  are  not  enforceable  
in  law  within  SACU.

As  a  result  of  the  conclusion  of  interim  EPAs,  the  EU  is  now  trading  with  Sub-­Saharan  African  countries  under  

-­
ria),  and  the  duty-­free  quota-­free  Everything-­But-­Arms  regime  for  other  LDCs,  and  the  TDCA  with  South  Africa.  
This  is  hardly  conducive  to  strengthening  regional  integration,  as  discussed  in  Section  5.

4.2  Provisions  in  the  Texts  of  the  Agreements
-­

4.2.1   Border  Measures
-­

-­

There  are  strict  provisions  on  customs  and  trade  facilitation  with  sanctions  in  case  of  failure  to  provide  administra-­
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4.2.2   Areas  for  Continued  Negotiation
There  are  big  differences  in  the  ‘rendezvous  clauses’  in  the  interim  EPAs  which  establish  the  areas  in  which  negotia-­
tions  must  continue.  How  important  these  differences  are  in  practice  remains  to  be  seen  since  the  clauses  are  ‘guide-­

up  in  the  ongoing  negotiations  towards  a  full  EPA.

4.2.3   Dispute  Settlement

as  the  TDCA  with  South  Africa.  The  procedures  for  consultations,  seeking  advice  from  a  mediator  and  establishing  an  

and  ESA,  where  negotiations  continue.  The  application  of  temporary  trade  remedies  is  envisaged  in  cases  of  non-­
compliance  with  an  arbitration  decision.

4.2.4   Development  Cooperation  and  Finance
-­

4.3   Market  Access  Commitments

-­
es  and  on  trade-­related  areas  are  kept  for  the  ongoing  negotiations  towards  full  EPAs.  Whereas  the  EC  market  access  

4.3.1   Comparing  Levels  of  National  Commitment

will  be  implemented,  the  date  at  which  countries  will  start  to  remove  tariffs  on  goods  that  are  not  already  duty-­free,  

might  compete  with  domestic  production,  the  ‘hypothetical  revenue  loss’  in  the  early  tranches,  and  the  relative  size  of  

the  EPAs  will  begin  to  ‘make  a  difference’.  This  is  an  essential  starting  point  for  identifying  the  support  that  countries  
need  both  to  take  advantage  of  new  opportunities  and  to  help  them  adjust  to  the  competitive  and  revenue  shocks.



94

Trade  Policy  Review  Volume  3  (2010)

Table  1.  Comparison  of  Liberalisation  Schedules
Duration         15  years  or  fewer      16–20  years      20+  years
            BLNS                 Cameroon        All  EAC
            Comoros           Zimbabwe
            Côte  d’Ivoire

            Madagascar
            Mauritius
            Mozambique
            Seychelles  

Liberalisation  starts  for  positive     2  years  or  fewer         3–5  years      6+  years
-­tariff  goods  
            BLNS            Cameroon      All  EAC  
            Côte  d’Ivoire                  Comoros  

            Mauritius                  Seychelles
            Mozambique                  Zimbabwe  
                                   
Impact  of  early  tranche(s)     High            Medium      Low

            Côte  d’Ivoire         Madagascar        Cameroon  
Adjustment         Mozambique         Mauritius      Comoros
Revenue           Zimbabwe  
            Seychelles                       
               30%+         10–30%        Under  10%
            Burundi           Cameroon      Botswana
            Côte  d’Ivoire         Comoros      Lesotho

            Madagascar           Mauritius
            Mozambique         Namibia
            Rwanda
            Seychelles  
            Tanzania
            Uganda
            Zimbabwe  

Exclusions         Under  15%         15–20%        20+%
            Lesotho            Côte  d’Ivoire      Botswana
            Mauritius         Kenya         Burundi
            Namibia           Uganda                                                   Camer-­
oon  

            Swaziland         Madagascar                                             Mozam-­
bique  
                                 Rwanda  
                                 Tanzania  
                                 Zimbabwe
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-­

lacking  these  characteristics.  Côte  d’Ivoire  and  Mozambique  will  face  adjustment  challenges  that  are  among  the  

will  have  liberalised  completely  71  per  cent  of  its  imports  by  the  time  Kenya  is  three  years  into  this  process  which,  

4.3.2  Market  Opening  in  the  Agricultural  Sector

5  Implications  for  Regional  Integration  in  Africa

and  illustrated  by  the  partial  conclusion  of  interim  EPAs,  is  that  there  is  little  coherence  between  the  EPA  agenda  
and  the  regional  integration  processes  in  Africa.

EPAs  are  supposed  to  build  on  and  reinforce  regional  integration  within  the  negotiating  regions.  According  to  the  
European  Commission,  by  negotiating  EPAs  on  a  regional  basis,  the  ACP  countries  would  have  an  opportunity  
to  strengthen  their  regional  integration  processes  and  create  dynamic  regional  markets,  conducive  to  investment  
and  development.  This  would  be  possible  if  the  ACP  countries  and  regions  embrace  a  wider  scope  than  just  trade  

needed  economic  reforms  in  the  region.  The  regional  partnership  with  the  EU  would  also  enhance  the  credibility  

a  reversal  of  economic  and  integration  policy.  

However,   this  approach  presented  serious  challenges  and  problems  for  many  of   the  parties,  particularly   in  Af-­

already  intricate  picture  of  regional  integration  in  Africa.  The  regional  groupings  within  which  African  countries  
chose  to  negotiate  their  respective  EPAs  did  not  match  the  contours  of  the  formally  recognised  regional  economic  

are  negotiating  with  the  EU.  Besides  this,  many  African  countries  are  members  of  more  than  one  REC  with  often  

RECs  at  pan-­African  level.  In  assessing  the  impact  of  an  EPA,  the  parallel  implementation  of  EPAs  and  endog-­
enous  regional  integration  initiatives  in  the  ACP  poses  some  challenges  in  terms  of  identifying  the  consequences  
of  the  different  processes.  
While  it  remains  that  regional  integration  in  Africa  has  seen  slow  progress  and  been  hampered  by  various  obstacles  
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in  particular  in  ESA,  opted  to  favour  national  interests  over  commitments  to  regional  solidarity  and  agenda  when  

forces  such  as  the  EU  or  should  be  internally  driven  in  order  to  be  sustainable  is  a  question  that  can  ultimately  only  

-­

to  negotiate  on  trade-­related  issues,  such  as  investment  and  government  procurement,  in  cases  where  there  is  little  
capacity  or  incentive  at  either  regional  or  national  level  to  enter  into  commitments  in  such  areas.  This  raised  the  
concern  that  the  pace  set  by  the  EPA  negotiations  left  little  time  to  focus  on  internal  factors  relating  to  autonomous  
regional  integration  and  could,  in  fact,  undermine  such  efforts.  At  the  same  time,  it  has  been  recognised  that  the  
EPA  negotiations  process  provided  some  impetus  for  further  focus  on  regional  integration  agenda  (e.g.  ESA  and  
West  Africa  regions)  and  revived  otherwise  somewhat  dormant  economic  cooperation  initiatives  (e.g.  the  Indian  

remained  unanswered.

Of  particular  concern  is  that  countries  in  the  same  economic  region  might  liberalise  different  baskets  of  products  
-­

cated  by  the  interim  EPAs  that  have  been  agreed.

In  the  case  of  Central  and  West  Africa  the  principal  challenge  for  regional  integration  is  that  most  countries  have  

Only  in  the  case  of  EAC  have  all  members  joined  the  EPA  and  accepted  identical  liberalisation  schedules.  If  these  
are  implemented  fully  and  in  a  timely  way  economic  integration  will  have  been  reinforced.

group  (SADC-­minus)  states  that  have  initialled,  have  done  so  to  single  agreements,  but  there  is  considerable  dis-­

-­
tion  to  the  product  groups  established  by  COMESA  for  its  CET.  Although  the  COMESA  members  agreed  that  the  

There  are  over  a  thousand  items  being  liberalised  by  one  or  more  of  the  ESA  countries  where  there  is  some  degree  

set  in  stone.  The  demands  that  will  arise  from  moving  towards  the  agreement  of  full  EPAs  will  reinforce  this  need.
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5.3  Regional  Scope  of  Agreements
Having  concluded  interim  agreements  with  one  sub-­region  and  individual  countries,  it  remains  to  be  seen  whether  

of  the  negotiating  regions.  Instead  of  creating  full  EPAs  at  the  regional  level,  different  countries  within  the  same  

that,  as  interim  agreements  are  open  for  other  countries  in  the  region  to  join,  the  regional  scope  of  the  agreements  

Box  1.  Scenarios  Regarding  the  Regional  Coverage  of  the  Agreements
Scope  of  the  agreements         Threats  and  opportunities

                     liberalisation  schedule  towards  the  EU,  it  will  foster  regional  
                   integration  dynamics  and  allow  for  the  formation  and
                   implementation  of  customs  unions  with  CETs  and  policies,  e.g.

                   in  COMESA,  ECOWAS  and  SADC.  

                     products/reduced  opportunity  to  protect  nationally  sensitive  
                   sectors  from  EU  competition.

                     trade-­related  issues  are  possible  within  an  EPA,  a  common       
                   understanding  across  the  region  on  coverage  of  these  issues  will    
                   be  conducive  to  regional  integration.  Different  positions  on  these    
                   issues  may  create  political  tensions  and  weaken  the  cohesion  of    
                   the  regional  grouping.

                   EAC,  SACU  and  UEMOA,  but  prevent  broader  regional  
                   integration,  as  in  COMESA,  SADC  and  ECOWAS.  

                     interim  agreements  alongside  the  negotiations  at  regional  level  in    
                     West  Africa.

                   each  country’s  situation.

                   controls  within  a  region  in  order  to  implement  rules  of  origin  to    

Agreements  at  the  sub-­regional  
level  (leaving  out  some  mem-­
bers  of  the  negotiating  group)

Agreements  at  the  level  of  indi-­
vidual  countries
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In  the  process  of  designing  a  regional  agreement,  countries  will  have  to  determine  a  common  regional  position  on  

Where  differences  of  opinion  prevail  in  a  region,  it  is  possible  that  a  full  EPA  could  contain  regional  provisions  

integration  dynamics,  while  respecting  the  choices  made  by  individual  countries.
  

positions,  the  regional  integration  process  could  be  seriously  jeopardised.  Regional  cooperation  and  the  dynamic  

controls  will  be  required;;  heterogeneous  rules  of  origin  might  thwart  production  integration  and  political  tensions  

to  continue  negotiations  and  conclude  regional  (potentially  full)  EPAs.  Strategic  considerations  on  development  
should  determine  whether  an  EPA  should  be  signed,  and  if  so,  what  that  agreement  would  entail.  

5.4    Possible  Scenarios  for  the  African  Negotiating  Regions
-­

date  to  conclude  full  EPAs  and  it  intends  to  do  so.  None  of  their  ACP  partners  has  so  far  renounced  this  objective.  
But  what  is  the  likelihood  of  success?

need  to  improve  on  the  situation  created  by  these  agreements.  However,  for  those  countries  that  have  already  com-­
mitted  to  an  interim  trade  deal,  the  market  access  bargaining-­chip  has  been  lost,  which  may  weaken  their  stance  
vis-­à-­vis  the  EU.  This  is  a  point  well  understood  by  the  Caribbean,  which  ruled  out  an  interim  deal  for  this  very  

origin),  and  may  have  no  appetite  to  pursue  a  broader  trade-­related  agenda.    

The  remainder  of  this  section  considers  the  situation  in  each  of  the  four  African  groupings  negotiating  an  EPA  with  
the  EU,  outlining  key  options  and  indicating  the  most  likely  scenarios.

5.4.1   Possible  Scenarios  for  West  Africa

by  bilateral   talks  between  the  EC  and  individual  countries  in  the  region,  which  led  to  the  initialling  of   interim  
-­

To  meet  this  objective,  some  key  issues  will  need  to  be  addressed.  These  include  the  development  framework  for  

of  EPA  implementation,  as  well  as  the  necessary  development  programme  and  accompanying  measures  that  need  
to  be  in  place  to  enable  the  region  to  take  advantage  of  the  new  opportunities  provided  by  an  EPA  and  to  respond  
to  the  various  adjustment  costs  incurred  through  the  implementation  of  the  new  trade  regime  with  the  EU.    

it  can  be  amended  or  re-­drafted.  More  fundamentally,  the  challenge  for  the  West  African  region  will  be  to  adopt  
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A  priority  for  West  Africa  is  to  determine  its  common  market  access  offer.  First,  each  country  will  have  to  identify  

-­
terests  of  each  country,  while  still  falling  within  the  scope  of  ‘WTO-­compatibility’.  This  will  be  most  challenging.  

will  have  to  adjust  their  market  access  offer  to  accommodate  the  interests  of  their  regional  partners  (which  might  
trigger  discontent  in  the  private  sector).  

liberalisation  process  towards  the  EU.  This  will  largely  depend  on  the  outcome  of  the  internal  discussions  cur-­

fast-­track  approach,  the  harmonisation  of  the  ECOWAS  CET  with  that  of  the  UEMOA  has  been  delayed  for  vari-­

-­
posed  for  ECOWAS  CET?  This  could  raise  some  problems  for  future  liberalisation  at  the  regional  level  within  the  

their  respective  interim  agreements,  these  countries  may  have  to  re-­impose  tariffs  on  EU  imports  to  accommodate  
the  new  liberalisation  schedule  of  a  full  regional  EPA  which  would  replace  their   interim  agreements  sometime  

process,  also  be  forced  to  go  beyond  their  MFN  commitments  at  the  WTO  level  and  face  a  possible  sanction  from  
multilateral  partners.  

In  spite  of  the  optimistic  and  positive  rhetoric  in  the  region  on  the  prospect  of  concluding  a  full  regional  EPA,  given  
the  current  situation,  the  road  ahead  remains  unclear.  Harmonisation  of  tariff  liberalisation  in  West  Africa  will  by  
no  means  be  smooth  and  straightforward.  The  issues  to  be  addressed  are  sensitive  and  highly  political.  

in  which  a  differentiation  is  made  between  UEMOA  and  non-­UEMOA  countries  within  the  ECOWAS  grouping.  
The  former  constituting  a  customs  union  with  an  established  CET  would  have  a  common  market  access  offer,  
while  ECOWAS’  non-­UEMOA  countries  could  have  a  separate  market  access  offer  and  liberalisation  schedules,  

-­

essentially  driven  by  the  pace  of  liberalisation  towards  the  EU,  while  the  UEMOA  sub-­grouping  and  other  West  
African  countries  would  undertake  separate  liberalisation  commitments.  These  could  gradually  converge  over  time  
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to  reach  a  common  level  of  liberalisation  towards  the  EU.  But  in  the  meantime,  this  would  prevent  the  implementa-­
tion  of  an  ECOWAS  customs  union  with  a  CET.  This  will  also  have  an  affect  on  other  aspects  under  negotiation,  
notably  services.  

access  offer  to  the  EU  under  an  EPA,  in  a  manner  which  is  satisfactory  to  all  its  members.  While  this  is  technically  
challenging,  it  requires  strong  political  leadership  and  commitment.  Several  issues  will  have  to  be  addressed  to  

discussed  between  the  EC  and  the  signatories  to  an  interim  agreement.  Here  again  a  careful  balance  will  have  to  
be  found  between  the  various  interests  at  stake  and  forces  at  work.  

Besides,  with  many  West  African  countries,  and  in  particular  LDCs  and  Nigeria,  having  shown  little  interest  in  all  
the  trade-­related  issues  advocated  by  the  EU  in  the  EPA  agenda,  the  parties  need  to  give  careful  consideration  to  
the  development  cooperation  issue  and  accompanying  reforms  if  the  negotiations  are  to  be  successfully  concluded.  
Otherwise,  some  countries,  notably  LDCs,  may  ultimately  decide  to  opt  out  from  an  agreement  with  the  EU,  which  
for  most  of  them  would  result  in  only  a  marginal  loss  of  effective  preferences,  if  any  at  all.  By  the  same  token  
though,  the  EU  should  not  be  perceived  as  enticing  reluctant  governments  to  conclude  an  EPA  they  dislike  simply  

Efforts  will  have  to  be  directed  towards  identifying  a  common  position  that  will  be  sustained  at  the  regional  insti-­
tutional  level,  with  a  strong  buy-­in  from  all  members.  In  this  respect,  the  establishment  and  operationalisation  of  a  
Regional  Fund  to  support  EPA  implementation  could  play  a  key  role  in  drawing  various  interests  together.

5.4.2  Possible  Scenarios  in  Central  Africa
-­

im  agreement  between  an  individual  country,  Cameroon,  and  the  EU.  At  a  joint  technical  meeting  on  6-­7  February  

EU.  The  percentage  would  increase  even  more  if  additional  products  of  interest  to  other  Central  African  countries  

conclusion  of  a  regional  agreement  would  require  some  additional  effort  to  realign  tariffs  within  the  region  during  
the  implementation  of  a  full  EPA.    Should  the  conclusion  of  a  regional  agreement  be  delayed  beyond  that  date,  this  
would  mean  that  Cameroon  would  already  have  cut  tariffs  below  the  CEMAC  CET  level  applied  by  other  countries  
in  the  region.  Accordingly,  in  order  to  implement  a  regional  EPA,  either  Cameroon  would  have  to  re-­increase  tar-­
iffs  to  the  regional  level,  other  countries  would  have  to  accept  rapid  cuts  in  tariffs  to  reach  the  level  of  Cameroon,  
or  the  regional  EPA  would  have  to  specify  a  transition  period  during  which  Cameroon  would  apply  different  tariff  
levels  than  other  countries  in  the  region,  until  these  gradually  reach  the  same  level  of  liberalisation  as  Cameroon.  

The  economic  interest  in  concluding  a  regional  EPA  is  likely  to  be  stronger  for  some  countries  than  for  others.  The  
-­
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concluding  an  agreement  than  the  Republic  of  the  Congo.  For  the  non-­LDCs  in  the  region,  political  considerations  

limited   technical  negotiating  capacity   in   the  region.  This  may   lead   to   little   regional  ownership  of   the  outcome  

technical  issues,  political  concerns  about  regional  coherence  and  development  cooperation  with  the  EU  are  likely  

Based  on  the  above  and  information  from  the  negotiating  circles,  four  scenarios  can  be  put  forward  as  possible  

   (1)  A  very  comprehensive  regional  EPA  could  be  concluded  which  would  be  only  marginally       
             owned  by  the  region.  Central  Africa  and  the  EC  were  close  to  adopting  such  a  solution  in  November    

             within  the  region  as  well  as  a  desire  for  regional  unity.
   (3)  Cameroon  could  keep  its  individual  agreement  with  the  EU  while  the  other  countries  in  the  region    
             would  negotiate  a  separate  or  differentiated  deal  with  the  EU.  This  might  occur  if  the  challenges  of  
             aligning  the  interim  agreement  with  a  regional  position  were  perceived  to  be  too  great,  notably  in  the    
             area  of  market  access.  Such  an  outcome  would  most  likely  disrupt  the  regional  integration  process  of    
             Central  Africa.  

             other  countries  may  join  the  Cameroon-­EU  interim  agreement,  while  the  remaining  countries  would  

             commitments.  This  scenario  would  run  counter  to  the  regional  integration  dynamics  of  the  region,  

                                        CEMAC  countries  regarding  an  EPA.

concerns  about  political  stability,  in  particular,  could  turn  the  question  of  whether  to  join  an  EPA  into  a  strategic  
political  matter  rather  than  a  purely  economic  one.

5.4.3  Possible  Scenarios  for  ESA

-­
tries  have   initialled   the  ESA  agreement,   but  with   separate   schedules   for   liberalisation   (Comoros,  Madagascar,  

-­

-­
-­

tion  is  further  complicated  by  the  high  degree  of  variation  between  the  liberalisation  schedules  of  the  different  ESA  
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signatories  and  EAC  signatories.  To  be  aligned,  the  new  liberalisation  schedules  will  have  to  be  negotiated.  All  the  
parties  involved  in  the  ESA  EPA  negotiations  have  made  the  political  commitment  to  pursue  negotiations  towards  

coordinate  and  harmonise  their  positions  in  the  negotiation  of  a  comprehensive  EPA  with  the  EU.  More  recently,  
EAC  Ministers  tabled  a  proposal  to  their  SADC  and  ESA  partners  which  aim  to  create  a  larger  trading  bloc  encom-­

are  confronted  by  challenging  realities.

-­

ESA  group  has  agreed  to  identical  provisions  and,  the  EAC  ones  are  fairly  similar.  However,  the  fact  that  ESA  
countries  tabled  separate  individual  market  access  offers  is  a  serious  concern,  which  could  prevent  the  formation  
of  a  customs  union  in  COMESA.    Harmonisation  of  liberalisation  schedules  between  ESA  and  EAC  will  prove  
most  challenging.
  

-­
mon  agenda  for  all  areas  of  negotiation,  including  trade-­related  issues  and  services.  This  might  lead  to  an  ESA  
EPA  as  a  framework  agreement,  with  various  degrees  of  commitment  for  different  ESA  countries  or  sub-­groups  of  
countries  (as  in  the  case  of  EAC  for  market  access  in  goods).  This  should  preserve  some  regional  unity;;  however,  
it  could  limit  deeper  integration  processes  and  would  most  likely  prevent  the  formation  of  an  effective  COMESA  
customs  union.  

While  there  is  a  clear  political  drive  to  move  towards  a  comprehensive  and  regional  EPA,  each  country  within  the  

that  had  a  clear  interest  in  concluding  an  agreement  with  Europe  have  already  done  so  and  will  most  likely  spear-­
head  the  process  towards  a  full  EPA.  Throughout  the  EPA  negotiating  process,  such  leadership  has  been  key  in  
overcoming  the  diverse  composition  of  the  region  and  in  ensuring  progress  in  the  negotiations.  However,  as  the  
unfortunate  recent  events  in  Kenya  show,  security  and  political  considerations  will  most  likely  take  their  toll  on  
both  the  EPA  negotiations  and  implementation  in  this  country  and  have  an  impact  on  political  leadership  at  the  
broader  regional  level.  

Either  of  the  above  scenarios  also  implies  that  those  LDCs  that  have  opted  out  of  an  interim  agreement  with  the  EU  

However,  in  the  absence  of  an  established  CET  for  COMESA,  it  is  less  clear  what  interest  such  countries  would  
have  in  tabling  a  market  access  offer.  Beyond  the  crucial  need  for  regional  coherence  and  establishing  a  common  

addressed  within  the  framework  of  an  EPA  can  therefore  play  a  key  role  in  galvanising  support  from  the  LDCs.  
-­

cesses  in  the  ESA  are  further  jeopardised.  The  risk  remains,  however,  that  providing  adequate  development  support  
and  aid  to  accompany  an  EPA  could  be  used  by  the  EU  as  a  way  to  ‘induce’  reluctant  ESA  countries  to  sign  an  
EPA;;  an  outcome  which  cannot  in  any  way  be  conducive  to  the  development  objectives  owned  by  the  countries  
of  the  region.  Since  no  additional  resources  will  be  provided  by  the  EU  for  the  conclusion  and  implementation  of  
an  EPA,  several  LDCs  in  the  ESA  have  informally  been  suggesting  that  they  are  not  interested  in  signing  an  EPA  
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with  the  EU.

Uncertainty  about   the  position  of  South  Africa  makes  predictions  about   future  developments   in   the  SADC  re-­

willingness   to   ‘ensure   that   the  negotiations  on   the  Economic  Partnership  Agreement  are  completed  as  soon  as  

Trade  in  services  and  trade-­related  rules  are  key  issues  in  the  region.  In  the  interim  agreement,  Botswana,  Lesotho,  

-­
sues,  a  comprehensive  regional  EPA  covering  these  areas  and  including  South  Africa  is  unlikely  to  be  concluded,  

   (1)  A  regional  EPA  including  South  Africa  may  be  signed  with  identical  liberalisation  commitments  on  
             trade  in  goods  but  possibly  varying  degrees  of  commitments  on  services  and  trade-­related  issues.  
             This  would  foster  the  customs  union,  SACU  and  allow  some  members  to  go  beyond  a  goods-­only  

             It  would  require  harmonisation  of  the  liberalisation  schedule  of  the  interim  EPAs  agreed  so  far  and  
           the  one  of  the  TDCA.
   (2)  A  regional  EPA  including  South  Africa  may  be  signed  covering  trade  in  goods  only.  Provided  a  
             single  liberalisation  schedule  for  SACU  is  agreed  upon,  this  would  preserve  regional  integration  
             within  SACU  with  all  members.  The  possibility  of  concluding  a  common  agreement  on  trade  in  ser
           vices  and  trade-­related  issues  with  the  EU  at  some  later  stage,  after  increased  capacity  building  and  
         integration  within  SADC,  could  be  kept  open.  However,  a  goods-­only  agreement  would  contradict  the  
             commitments  taken  on  by  Botswana,  Lesotho,  Mozambique  and  Swaziland  in  the  interim  agreement.

             the  EU,  the  TDCA,  while  other  countries  would  conclude  a  full  EPA.  This  would  solidify  the  status    
             quo  further  to  initialling  the  interim  agreement,  thereby  creating  a  permanent  split  in  the  region.  This  
             may  jeopardise  the  relevance,  and  ultimately  survival,  of  SACU.  Hence,  the  opportunity  of  
             promoting  stronger  coherence  in  SACU  and  SADC  through  an  EPA  would  be  lost.
             Under  SACU,  the  conclusion  of  an  EPA  by  those  countries  that  have  initialled  the  interim  agreement    
             is  legally  possible  with  the  consent  of  South  Africa  even  if  it  is  not  a  practical  possibility  for  most    

             participation  of    South  Africa  in  an  EPA  depends  on  the  differences  in  liberalisation  schedules  under    
             an  (interim)  EPA  compared  to  those  under  the  TDCA.  Fortunately,  recent  progress  in  the  
             negotiations  has  contributed  to  harmonised  liberalisation  schedules.

acceding  to  the  full  EPA  once  this  agreement  is  concluded’,    but  has  not  initialled  the  interim  agreement.  As  an  oil-­
rich  country,  it  has  little  direct  incentive  to  do  so.  Namibia,  on  the  other  hand,  is  party  to  the  interim  agreement  and  
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interest  in  negotiations  on  services  and  trade-­related  issues,  and  has  initialled  the  interim  agreement  on  the  condi-­
tion  that  several  issues  of  concern  would  be  addressed  in  the  ongoing  negotiations.  It  is  now  siding  with  South  

6  Conclusion  and  Recommendations  for  the  Way  Forward

with  a  broader  coverage  of  subject  areas  and  corresponding  in  their  geographic  scope  more  closely  to  integration  
processes  in  the  ACP.

-­
tives  in  terms  of  development,  ACP  regional  integration  and  integration  into  the  world  economy.  From  our  analysis  
of  the  negotiation  process  up  to  now,  several  elements  emerge  that  might  be  kept  in  mind  for  the  future  in  an  effort  

The  Need  for  Ownership
The  EPA  negotiation  process  has  too  often  been  chaotic  and  led  by  the  EC.  To  reach  truly  development-­oriented  

adopting  some  provisions  from  these  where  suitable.  

among  countries  within  a  region  differ,  an  EPA  might  include  varying  degrees  of  commitment  on  trade  in  services  

chooses  not  to  take  part  it  should  not  be  compelled  to  join  through  political  pressure  or  through  aid  conditionality.

Timing

owned  by  all  involved;;  while  the  momentum  of  the  negotiations  should  not  be  lost,  there  is  no  need  to  rush  into  
an  agreement  with  ill-­conceived  provisions.  A  clear  agenda  and  calendar  for  negotiation  that  is  acceptable  to  both  

Increasing  Transparency
There  is  a  need  to  increase  transparency  in  the  negotiations  and  their  outcome,  in  order  to  allow  for  public  scrutiny  
by  policy  makers,  parliamentarians,  private  sector  and  civil  society  representatives.  This  will  foster  a  more  partici-­
patory  approach  and  contribute  to  increasing  ownership  of  the  agreements  reached.

Reducing  Negotiation  Asymmetries
The  asymmetries  in  negotiating  capacity  (between  the  EU  and  ACP  and  among  the  ACP)  that  have  contributed  
to  the  incoherence  of  the  interim  agreements  need  to  be  taken  into  account  in  future  negotiations  if  the  problems  

adapting  the  pace  of  negotiations  as  well  as  the  style  of  interaction  between  the  parties  and  through  capacity  build-­
ing  measures  under  the  Aid  for  Trade  initiative.

Development  Support  for  EPAs

include  for  instance  compensation  for  lost  customs  revenue,  strengthening  the  competitiveness  of  local  producers  
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to  enable  them  to  face  liberalisation  and  supporting  the  implementation  of  EPA  provisions.  Attention  needs  to  be  

improvement  of  delivery  mechanisms  and  effective  programming.

Coherence  with  Regional  Integration  Processes

sub-­groupings  that  form  part  of  larger  regional  communities,  it  will  be  crucial  to  ensure  coherence  between  EPAs  
and  ACP  regional  integration  processes.  Liberalisation  schedules  and  other  commitments  need  to  be  harmonised  
in  order  to  reach  a  sustainable  outcome.  This  entails  responsibilities  on  both  sides  of  the  table  as  well  as  providing  
appropriate  policy  initiative  from  ACP  countries  to  take  their  regional  agenda  forward.  

But  the  reality  is  that,  for  many  African  LDCs,  EPAs  are  not  perceived  as  an  opportunity  to  reform  their  economies  
and  foster  their  development.  They  thus  have  no  appetite  to  conclude  an  agreement  with  the  EU.  They  may  be  
forced  to  do  so  for  the  sake  of  preserving  the  regional  integration  processes  they  are  actively  engaged  in,  which  in-­
clude  non-­LDCs  that  need  an  EPA  to  maintain  their  preferential  market  access  to  the  EU.  Unless  African  countries  
succeed  in  aligning  EPAs  with  their  reform  and  development  agenda,  they  may  either  conclude  an  undesirable  EPA  
for  the  sake  of  safeguarding  regional  integration,  or  downplay  their  regional  ambitions  and  reject  an  EPA;;  none  of  
these  options  can  be  conducive  to  their  development,  let  alone  lead  to  constructive  relations  with  their  EU  partners.

Table  a.  Overview  of  EPA  Signatory  States
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ESA  EPA   Comoros  
Djibouti  
Eritrea
Ethiopia
Madagascar  
Malawi  
Mauritius  
Seychelles  
Sudan
Zambia  
Zimbabwe  

Mauritius    
Seychelles    
Zimbabwe  

Djibouti  
Eritrea
Ethiopia
Malawi  
Sudan

EAC  EPA   Burundi  
Kenya  
Rwanda  
Tanzania  
Uganda  

Kenya  
Rwanda  
Tanzania  

SADC  EPA   Angola  
Botswana  
Lesotho  
Mozambique  
Namibia  
South   Africa  
Swaziland

Botswana  

Namibia  
Swaziland

CEMAC
EPA

Cameroon  
Chad  
Cent.   African   Rep.    
Congo  
DR   Congo  

Cameroon   Chad  
Cent.   African   Rep.
Congo
DR   Congo

Gabon

ECOWAS  
EPA

Benin  
Burkina   Faso  

Côte   d’Ivoire  

Liberia  
Mali
Mauritania  
Niger  
Nigeria  
Senegal  
Sierra   Leone  
Togo

Côte   d’Ivoire Benin  
Burkina   Faso

   b

Liberia  
Mali
Mauritania  
Niger  
Nigeria
Senegal  
Sierra   Leone
Togo

Members States  having  
concluded  as  of  
October  2008

Countries  fall-­
ing  into  EBA/
standard  GSP

Proportion  
of  signatory  
countries

Number  of  
liberalis-­
ation  sched-­
ules
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PACP  EPA   Cook  I slands  
Fed.  M icronesia  
Fiji
Kiribati  
Marshall  I slands  
Nauru  
Niue  
Palau
Papua   New     
Samoa  
Solomon  I slands  
Tonga  
Tuvalu

Fiji Cook  I slands
Fed.  M icronesia
Kiribati  
Marshall   Islands
Nauru
Niue
Palau
Samoa  
Solomon  I slands
Tonga
Tuvalu

2  

CARIFORU
M

Antigua/Barbuda  
Bahamas  
Barbados  
Belize  
Dominica  
Dominican  R ep.  

  
Haiti

  
St  K itts/Nevis  
St  L ucia  
St

Suriname  
Trinidad/Tobago  

Antigua/Barbuda  
Bahamas  
Barbados  
Belize  
Dominica  
Dominican  R ep.

  

  
St  K itts/Nevis
St   Lucia
St

  
Suriname  
Trinidad/Tobago  

—     1   

  
(a) Countries  i n   italics   are   classified  a s   LDCs.   In  t he  t able  c ompiled   by  t he  C ommission  

  
ReleasesAction.do?reference=M uiLanguage=en)
,   Somalia  a nd  T imor  L este  a re  l isted   as  L DC  n on-­signatories  ( in  t he  E SA  a nd  P ACP   groupings  
respectively).  Since  neither  has  played  any  part  in  the  negotiation  of  EPAs,  they  are  omitted  here.  

(b)C
the  EBA  initiative  for  a  transitional  period  of  three  years.  

   www.ecdpm.org/pmr14
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